
Convention on the Law Applicable to Trusts 

and on・ their Recogniton 

Masato Dogauchi (The Univ. of Tokyo) 

In October 1984, the Hague Conference on Private International Law 

adopted the draft Convention o・n ・ the Law Applicable ・to Trusts and on their 

Recognition. Three countries signed the Convention on July 1, 1985, and it was 

80 dated. 

The purpose of the Convention is not to unify the substantive rules on 

trusts but to unify choice-of-law rules on trusts. A trust・ covered by the Conven-

tion (articles 2-4) shall be governed by the law chosen by the settler (article 6), 

and where no gov如rni咄 lawhas been chosen, the trust is governed by the law 

with which it is most closely connected (article 7). Depes;~ge is admitted (article 

10). When the chosen law by'the settler does not have the: intended. category 

of trusts, the article 7 will be applied (article 6(2)). And when so desigan:ted law 
l 

does not have the catego~y of trusts involved again,.. the Convention itself wil 

cease to be applied (article 5)..The result of ~pplication of the・ governing law 

..,hall・ be recognised (article 11), provided there exists some restriction ori such 

recognition. Thus, s;ch recognition can: be rejected in the following cases: 

(1) the settle~ has. evaded the most、connected-law of・ the country which. ・does 

not have trusts (article 13) ;.(2) th~ ・application of the governing law・・ on the trust 

~on_flicts with the applic~tion ~f the ~andatory- provisions of the law designated 

by the co丘丑icts~ules of the ・forum relating to other matters (article 15) ; (3) the 

iaws of immediate application of the forum or of-other・ country which has a 

sufficiently close connection with the case shall be applied (article 16) ;・ (4) the 

application of the governing law on the trustis manifestly incompatible with the 

public policy (article 18) ; (5) it prejudices the sovereign power in fiscal matter 

(article 19); (6) when the country has made reservation on reciprocity, the 

governing law is that of non-contracting state (article 21). 

There are a lot of countries, especially in civil law countries, which do 
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not know trusts as thier. ~<?mestic substantive laws. Therefore, ir:i comparison 

with other private international law conventions,. the ・ Convention has some 

unique provisions,、sucha~· article 2・ 、lanationof. frusts covered by the Con-

vention), article 5 and 6 (2) (provisions in the case where designated law does 

not have trusts) and article 11 (the natural consequences of the desigantion of the 

governing law are provided under the term of "recognition"). 

In Japan which has trust law introduced from Anglo-American・ trusts 

(Shintakuho or Trust Law, Law No. 62 of 1922, as amended in 1947 and 1979), 

trust banks, insurance companies and others are doing big business.. Althotigh 

there・ has been neither c~ses nor academic discussions on the gov~rning law on 

trusts, without the above Convention; according to article 7(1) of Horei or Gena-

ral Law on Application of Laws, Law No.10 of 1898 as amended, it is considered 

that the governing law on trust can be chosen by the settler, because it provides 

the party autonomy on the governing law of《actejuridiques》ingeneral with 

exception of specific ones provided separately. And, on account of flexible inter-

pretation in the case of unexpressed choice of governing law, similar result will be 

ecured as the article 7 of the above Convention. Because, in such a case, instead 
s 

of designating the law of the country where such act was done as provied in 

article 7 (2) of Horei, ~11 the circumstances concerned will be considered in order 

to decide the governing law (for example, the Supreme Court judgment of April 

20, 1978. Saiko-Saibansho Minji Hanrei-shu, Vol. 32, No.3, p. 616)'. But these 

interpretation will be attended with uncertainty because of the simple provisions 

of Horei. 

Consequently, although more deliberate consideration will be required, it 

will be safe to say that becoming a party of the Convention will provide clear 

criteria in dealing international trusts in Japan without changing her present 

choice-of-law rules. And, in view of the internationalization of Japan, this 

Convention is considered to provide Japan with important legal infrastructure. 
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