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5.1 EFESILEOEEHAHH
5.2 EBFEEANORE
5.3 FEEESOFTERE L MoLEEE O OFHE
6 fERE

1 FBBEER L L COMEFESIES OREHH

ARL 20D T =< OWTEEL TS, Thbb, H1iL, 72V b
BELSLOEERBML T O AEHO SR ORPRTIE E0 X 5 gEL, B
RBREEATOAENENSZETHD, F21k, ERXELIeERESERESD
BEEa2a—RBUr—1 « #3F VR (corporate governance) }:10)&3%?@% Do 0
ThoT—<d, RIKRO 1 ODENEROEL-TWETH S Z LR D05,
Thbd, BEESEOBEIIHITETH BEHO manager NFELTED,
DD, BREECRFEYFOBREY (Aduciary duty) & X 2EHENT,
%%@ﬁhbb%@Ktvf%fb%@f@ﬁb#&b5C&T%%o

B, HARTY, £EFEE (BhESES, BRES) ORERE T HEHHA
HRFETETHEECRD L5 TW5, Fie, BEEFELIELOWTHES
L, 1914 A 1 H2BIE, Wb [=a— - <%k— ] &0o¥, EEAED
BT, WEBIHALE OMORE—LRG, BHAEL0FA 1 TOR
SERW, A RIASTE L ORIDIHON XA AR RS L AT -
fo, 190MPICHNE LTSRN, Fad ORBEREY S biikkLi, %0
b, EEH, MEO¥WT, HELEFEENOEMIERTEA LD, $#17%
kﬁ%ﬁm@?%%%%%@,&t,%%%&é%%ﬁﬁ%%%%%#é:&
T TESER] O#EL T TCRBI bR TV 5,

SRR bhb 0k, BRESESORECE T AREOHEBH/LTH D, B
BFRO—EBOERIENEHLOOoH S WS 2L THD, THETIE, TEE
feipgstg o legal list 2B D I TWT, %72, 19914E0EF T
%, BI5T5&RHER L AR EBIERTE - eD T, FE£ESOFHITITIERR



72 ) AR BT B ESEFTREHE OTE OBA
DWTOHENTEAEEL 2T, LvL, S£2&BH OB ol
UC, LTk v SEeEer, BEEACHEEX L THL 5> TE T 5,
I, BEELSESOHETOWT, EBWARROERNETUS L &
LI, ZORIEHITN LIEETEEDD b A I > T & oy

COBEND, T AV IEREOCHETED 1 o, Employee Retirement
Income Security Act of 1974 (LT ERISA) 2 \HYHBON L & L 1ch o(%)to
ERISA o fiduciary duties 1%, FiEEDOHEDT, HECEENLBED
B 5HERZRE (LT fiduciary) & LT, legal list ‘Ci37: <, prudent man
rule (prudent investor rule, L FiZc b OHDHAELXHGS) WL T, FDf1k
THEL T3, &b, ERISA 11, BEfic modern portfolio theory %
Z& L, portfolio &ED# A2 b, prudence DAL TNETHB LS
MBEB LN LT, £T, ©9bT5L, #EHH L L To ERISA
EORMBEREZEAIL T, 7«2, o prudent investor rule DOEIE T 23R
FAINTOBEDVHRRNTE R, £ Tk, ERISA OF % efEFEE0%
3V A5 4 + 2 v b Prudent Investor Rgf)e RCFAT DM EEZ (Uniform
Prudent Investor <A11<gt) DB ONT, HENK ERISA DB Kai &
HTNBRETTIeDTH %,

FRTIE, 72 I OLEFLORELD S HENRGE, kD 2008 K
BbHERBHT LTS,

(1) ERFEH (fiduciary duty) 1%, FEECERELED, REA, BES #
BA, £# o managers % officers, B, FELEWIE © EEETEH,
SHRLEEROI, FFTAH5LOC, SREOBRCET BT,
T.Frankel, Fiduciary Law, 71 CALIF. L. REV.795(1983), K F&&EAN [1986]
7 AV %{k151H ; D.A. DEMOTT, FIDUCIARY OBLIGATION, AGENCY AND
PARTNERSHIP(1991); H. BINES, THE LAW OF INVESTMENT MANAGEMENT
§§1.02, 1.03 (1978 Cum. Supp. 1986). cf. Jack Beatson, The Relation-
ship between Regulations Governing the Financial Services Industry

and Fiduciary Duties under the General Law, in COMMERCIAL ASPECTS
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OF TRUSTS AND FIDUCIARY OBLIGATIONS 55 (E. McKendrick ed. 1992).

(2) BEAEFHERREE 130 &0 28 23, BMEERCHRS HEBRZEO RIS
BT oie (UTREBEMER #2543, £2447H, EEIco84s,
B L IEESBETINLHE Lt s & 7t v, BEFELFRERES
1304 D 2 5 33,

(3) BMERAORESERF. KHEHES IMEtEBTAl 186H2H,

(4) HEEETIGRE BRI, B/l RIBESRERThY &
— =2 — b FATEEE STz, Zhicxt L, BT8O, BHEE
BMBEHATHY, BEMDOBVEELS0B E GHERIZI0%BELE) L5
ROTC, EERLETI. $i, R TFEMES. 5 BREEL, Fic—
RN R RRFERTHRACHRR30B LT, SPER CEES0HBLLT, TEjE20
%LTD legal list 2SgHISh 5, BEBFELR - EAESESELS
g TEAFLESTHERE] 240-41F (1993).

(5) %%, zhbix, EEAKREORELZT L HUBCERIhCWicBE( =
a3k —]) ORLELN, LHIREEDIZO1IEZRELCL D
XL, 1994F BN LIcERE [EREEF0—FHE2HIETHEE ] e
H95%) KL h DX d RIIEEI N, BETE, chboFHLWRE
FBL, AEECHLTAVDZENTE, LORELETIREECLHDS
EEE, BAFEC > Tnb, RABIEES 2 £ L - THIEIhicBEFSE
RIS 130 &0 28 27, [ERFEEHTSEO—HERETHEOES L
(BABUTE)E 4 £ X » THRIE SN BEAFSESAH3040 2 DL 2,
Tithbb, BREOHERE, BIE&ERED 35D 1 THS,

(6) FELEFSERBIEFEI05LD 25F4H, EEFLESAH05D 8 DR,

(7) BT, HlE— TEEFSOEEER —SEERFEMREERE oW
AaRREE61% 15 1 H(1993) ; R A [FihFELBEER D) ix b
LD T—PBELESEHEZEOGRY S | FLHLEM13% 1531H (1994),

(8) = e AEBFEFT S NV—F vt =V« v—AP5EE ThRECRTS 7
W—=F Vb e A VRAZ =« L VOFRER—FEEEEERBRE OBRER
CoWTl ITEMRE (1994), BfTEORECDWTL, EAFSREIEHE120
433, 12050 2, 12050 3, 124504, BAEFLESHAFE64IED 2%
2R,

(9) The Employee Retirement Income Security Act of 1974, 29 U.S.C.
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§§ 1001-(as amended) [hereinafter cited as ERISAT. 3Tk, —EB7HE
a BRI &5 MEIBRIEL L, o CHERNCET S 2 L1 TEiRy, F
2, =y e A ERHRET v —T v b =V V-V BRS, FHEE(8)E
49RDIRE, BERRE NREOBBESHE(7 ) —= VLo v—F v b
Vo= (1) | EHFEE L EH12% 1 5585 (1993) ; EHRE =) kL
DOEREMR (Fiduciary Responsibility)—The Law of Prudence o BB |
FHHAFR105 3H(1990) ; WHEIUHE [ 7 2 V 2 5 EIEFEE ] Bk
B9e 1515, 33-43H (1977).,

(10) AMERICAN LAW INSTITUTE, RESTATEMENT (THIRD) OF TRUSTS: PRU-
DENT INVESTOR RULE (1992) [FJIIE—HREEER « b I A v60R [7 2 U H ¥R
BHE - B3RVATALIAVDL PV —F Y bef VR E—s — (1))
381738~ (1993-)] [hereinafter cited as PRUDENT INVESTOR RULE];
Edward C.Halbach Jr., Trust Investment Law in the Third Restatement,
77 Iowa L.REvV. 1151-1185 (1992).

(1) H—MERELELHIT X b, 19945 8 AR S hiz. Uniform Prudent
Investor Act of the National Conference of Commissioners on Uniform
State Laws, 21 BNA PeNnsioN & BENEFITS REP. 2016, 2037 (1994)
[hereinafter cited as Uniform Prudent Investor Act]; John Langbein,
The New American Trust-Investment Act, 8 TR.L.INT’L (No. 4) 123
(1994). #E3E Langbein #f#1x, =ht ERISA 0@AIC e b FE&EFEOR
BALFELRITTZ LR H# L C\5b, 21 BNA PENSION & BENEFITS
REP. 2016 (1994).

1.1 SEBEWNRER

EBRRBAP DR T, HEAELRSZ LRI EER UL b, &
DR, —BRCBMIRBEBERTV, T2V IED= VT 7 A POFT,
HAEDO B G RIBD 2 NETh D, {EROMEME, ERISA L roft
BESDEXOBMC L EE Y, REOHAEELYER L CEI 51cBbh
5o Db, ERISA o#fh, ZoREMLHESZESEIN, Lhil,
prudent investor rule O—fl& L THMEMIC LIAEHEIRLTHRVL 5T
Bb, Ll, XoBE@EMcsiuE, ERISA okE7miEAL, BFED
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duty of loyalty (%) 2»BIRE LT, exclusive benefit rule (Brbny
Flze D < prohibited transaction rules (ZFEE[HAD OHEhHB T &

) L
MADBIEH 5,

(12) &%, BEO)CHH LBy 2R,
(13) A%, 28, 34,

1.2 BEERHEHER

i, B, ERMLBESDRIh T, EEGREEH oL
HFRETIZIR G, T, 72V I0EEEO%EIE« 0B A D ERISA
FHRELCODBDTHD, TR, S8UFERIC VI T r— R 7 — LDEHE,
&Rk Fischel #¥¥ & 7 - F41E%% Langbein HEoito Law
& Economics DIr5h BT - 7B &, £ EF—ELICREDO T T,
WNEMRICASThbarvE7rv—2R 27— 10— 73 corporate govern-
ance DR BT -] (Mark Roe #EogsricfiEses) %, LD
B, WICHS L5, WEOTBIA RS, T, FeEe
Sponsifl)‘ ~DRBEREYH BEEXHLTE Y, ERISA o fiduciary duties
(Briz =D exclusive benefit rule) 7%, FEEEERBWREETH 5 LxFERL T
.
DEFEEESIBEAEELER L TRV ALITEINIFED2r v ET v —2
2 — 1 DBBEERICET 5T LT, BEEERD b AR HRD O
BRDODDPEEFELTIn>Tb, Lk 2 OEIMERIEZ, 43T\ 5,
1990 SRV 14 BY B B ARIT 53. 3% (19814F1C3.38%, 1986%F1C1244.8%) % 5Tl
oy, TDOWDI19. 9% 03 F4E 7 7 v (19814F11115.5%, 1986%F-1Ci316.7%) -
. Sbic, Chul, BT, HETETY A UERE L Ehhub,
Lo, REESEOBEFRMAEITEMELZEEL 5, LT, fLoeE
EEOBRT, SHBCORERFELRIELDOOD D, &BMBHO#EEL
CEESGORENDART, LOBBIORE L, BEOHRDOAEFEES

s



7 AV BB HESEERERF ORE DA
D HTIE eV,

1RO B RO &SN, SToMBSMPLEZOREE LTW:
DI, 72 9 COARICEATBRERI L\ 5 2 & 5B b b,
7 A Y AR BTAHREIED corporate governance DL, ERESES
R ETHEBERERD, FHNEERIE CEATSYE» L 5T,
SHORBPTREEDNBHEC I LI THBE EWIHIBAL DRI T3, fil
77, index fund o X 5 e R#Hy7e portfolio REFMATIRICS X 57HL
WEREFEPESLCEY, F2EGIEME L TCAHARIZOBRRNRER LD
R HLRD DR ORE OBBPNEEREZ TV 5 21337 L v 5 BEN
SIhB LRI D, LA, F&IEir, HEEEVNECLLEWVST, H5D
FEFHOWTC, portfolio —FIAE 2 %L, ThIETT, LOEHOM
BETFCLES, 0¥, ZhETOX 5 CEMNLEEANDIEXRYTRET
% & T, portfolio 4-{kd performance o FiFs = Li1xC&ic\ &,
E%h%@f%éoC@I5K,$é%ﬁ@%#hfb%i%ﬁé?o

B2, FLESOBERFICE T, HHRILOEAOIREY, ZhIZ—F
Tz, prudent investor rule & legal list ®2%(Th %, HHIELIhD
DHB LI, H— b7 4 ) A OERESE CHES LTS BALILRR
%1,) 7 A Y AT, prudent investor rule —A U a7\,

B3, MEFESOREL, ERNDIONFTENTL, SITEEN (Bt
&) REMRBRESHLET Tl RSt BEBEMZEE (investment adviser),
&S (investment company; mutual fund) &\ efEx 7S RUEBTN L O
T TrLoAhlin->T0%, BATIE, 199FELREFEBEMESEOBAN
RERTOBH, ¥, BAOEAVCPEER, BROENDSLELIb%
% 75t

TZERRFD, BEHAINIIFECERTH Y, L Th, ERISA oiE R T
Vh@bbkb5%@f@ﬁboE%'M@W%K%Wé,@@,ﬁ%,ﬁﬁ,
BRI S, BEAE 2\ - BRI OB L ERISA ©MOHE
TER%Z Rl bic\s, ZD & &80 T ERISA ) izMER £\ L Ehh

55
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5 EORRPHBTHTHSL 5, AT, TORMBOLIE LD BT HK

B, BEOR W Or0REY BATOW YN b5, Tk, AT,
(28)

B LR b, SER kG A8 C (defined benefit plan: LIF, D.B.P. £43%)
(29)

A0, sponsor MNEKERE CTHHESL 7S5 v (single employer pension plan)
2 ATCEC B,

(14) AR (165) (166) &XHIHIHT 5 AXE R

(156) ERISA §3 (18) (B).

(16) #Af, 48, 5Hi,

(17) Bernard S. Black, Agents Waiching Agents: The Promise of In-
stitutional Investor Voice, 33 UCLA L. REv. 811, 827 (1992).

(18) Biakic 1990FIC 1T B OBEBIREZIL, HITORFEFER 9.2%, AHRD
AWEE8.3%, RESH: (mutual funds) 7.2%, REEEH6.9%, ARE
it BBASENL.8% LTg o T, Tbid.

19) FIzIE, HE - WA - #H - JBA TEHES  SEEES X OGERIG I HIE D
BEEDH S T] ¥ a ) A P011574, 75-76H (1992) s} % REEHE O
NIBRFEE RO = ko Eh, AREHE (165) OXRDEROZ &,

(20) ARFHEIE (130) & ERIRIET 5 ARSI,

(21) VB RLEEESOBLT, HRNE0BUT, IEEEEOHBIT, TEE
E20% T, BEFEEESHANEALD 2, b, BAETRTENRLIE
TIRTwB, CHIXBEFESLL VI RANESORTENLDLEWVWIBERTHY,
RITEHCO\NT 5.5% OF BRI B 5.

(22) BIxIE, Bor, e 7 5 v (defined contribution plan: LI, D.C.P.
L3%) o—fE, CODA (qualified cash or deferred arrangement) 0 Ji5E
EHHT, BITCEBRREENY 2 7HELLTWHOH LT, #ELHE
(investment company ; mutual fund) v . 7EBEMIE LB E W,
Int’l Her.Trib. May 28-29, 1994, at 16. CODA @ o\~CiL, see, I.R.C,
§401(K); P.A. Reardon, The Evolution of Life Insurance Investment
Management, in INSURANCE COMPANY INVESTMENT MANAGEMENT HAND-
BOOK 43, 49 (E.A. Mennis & S.D. Ryals eds. 1992).

(23) AfEE (77 & ThieHing s AXER.

(24) Keir N. Dougall, Augmenting ERISA with Market Discipline: Trans-
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Jorming Pension Plan Interests into Secu%z’z‘z’es, 24 U. MicH. J. or LAW
REF, 709, 729- (1991); Pianko & Nelson, Special Issues Involving
Broker-Dealers and Their Employee Benefit Plan Clients, 23 REAL PROP,
PRrOB. & TR. J.749-69 (1988); Panel Discussion, ERISA and the Invest-
ment Management and Brokerage Industries: Five Years Later, 35 Bus.
Law. 189-294 (1979). #%ic, Securities Exchange Act of 1934 §28 (e) (15
U.S.C. §78bb (e)) o soft dollars arrangement & ERISA fiduciary duty
L DBfRic o ¥, see, Krikorian, infra note (25), at 119-.

(25) B.L.KRIKORIAN, FIDUCIARY STANDARDS IN PENSION AND TRUST FUND
MANAGEMENT 21-, 67— (1989); Gilbert, The Responsibilities and Liabili-
ties of Fiduciaries under ERISA—A Ten-Year Amnniversary Review,
43 N.Y.U. InsT. FED. TAX’N 33.1, §33102 [1] (1985).

(26) Susan G. Curtis & Richard G. Schwartz, Plan Investments Legal
Considerations, 48 INST. oN FED. TAX’N 7.1, 7.25-7.31 (1990).

(27) 3T. FrRANKEL, THE REGULATION OF MONEY MANAGERS 34-36 (1980
Supp. 1992).

(28) ERISA §3(35). REEAO—EHHOES KT 2 H& CRIGFLEIHE
%3 % final salary benefit 3%\, See, McGill & Grubbs, Jr., infra
note (33). at 105-09.

(29) ERISA §§3 (41), 4001 (15).

(30) #ENECoMicir, #HHE TS 5 v (defined contribution plan: D.C.P.)
D%, ERISA §3 (34), §4001(3), %7, MEFOFHMLHBEELLT, H
HHC L h—EOBIeYEAEN DB L, ThiElZEE ERTS
YA OEREAZESL S 5 v (multiemployer pension plan) 735 %, &
nx, HelgkEk, D.B.P. koI5, Connolly v. Pension Benefit
Guaranty Corporation, 581F. 2d729 (9th Cir,), cert. denied, 440 U. S.
935 (1978). EHEAEEL TS5 VI3, %< D4, Labor Management
Relations Act of 1947 [Taft Hartley Act, hereinafter cited as LMRA]
§302, 29 U.S.C. §186 &) ERISA NEEBNEAIWS,

G L, AfL, D.C.P. oEEELERTS O TR, 1980FR% 8
U, WY& MEBZ BB LIER D.B.P. 2ikxic D.C.P. ilags bh
T&To hiL, ZDX 57 sponsor OEIERTLEEN takeover O HEL
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RO 5FEELLLE, &bk, D.C.P. HED AV » tDRWTHH o
fo. AFEHBE (193) & FRICHNT 5 AXHR, See, in general, Donald S.
Grubbs, Jr., Defined Benefit Plans vs. Defined Contribution Plans: A
Reassessment, 47 N.Y.U. InsT. FED. TAX'N 4.1 (1989); R. Ippolito, II,
Observations on the Defined Contribution Drift, in WHAT Is THE
Furure FOR DEFINED BENEFIT PENSION PLans 15 (EBRI 1989).

2 T A2 ERERREDORLOH D

C T, BRI eREED 2 20HFERMC LT, 72V A BT B4
EFEOFELD < HEMHGIOMBEOREERZ B bt d %,

2.1 Harris Trust Case

John Hancock Mut. v. Harris Trust & Sav. Bank, 114S. Ct. 517(15%2?3)
FoH G DZFE I DETH, Rsttd ERISA o fiduciary duty #KC
FRIHEFTH %,

= F‘m‘i%@%fmi group deposit administration contract 7o\ LIPG
(Immediate Participation Guarantee Group Annuity Contract) &R B IR |
EthD I — TEGRIED, T DO R LIIBEEDON - YA 51, ThiT,
Pension Administration Fund =& g%, Liabilities of the Fund & #&
BT E0ebr l - T0ich, RRX, 202007 7 v FIZFHEER
FETHREGTH Y, EEOHT SILREEO—RFECA S EHARE - T,
BBAEN TS &, Pension Plan Administrator »MRBEHIC@EIL, €D
BEEEZ D Guaranteed benefit DFESLHY T 5 BENRERBREHKAET D, &
D+ %, Fo@EM Liabilities of the Fund wEEINh %, L, Fhick
v, Minimum Operating Level (Liability + 5 %) #° Pension Administra-
tion Fund %#ix % &, HERCEMMIKT T2, 2OBE, REHI,
annuities A L, YT E (K11 deferred annuity e b W05 3
DIE Tz,
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—7F, ¥EFx, Minimum Operating Level %##85&3% Pension Ad-
ministration Fund o surplus #/% free fund ¢ H L CT\ic, 197743,
LT, O A EEE O nonguaranteed benefit OFH L TH
CEERRBRAEHIERTE S Lol sle, LDk RTET, ZFEEIL,
surplus OFH% Z2FE DO T-DIC Pension Administration Funds 7-53]
XH L, L2L, eIt ZiEE oy EoEFIL, guaranteed benefit
COWTOBEEDMEHEACHED & EETTH D EFER LT, EBE 1982F LI,
Hkestr free fund OB[EXHLEIG U TWinWy, —7F 1977 ELSRBE T O
accumulations % guaranteed benefit IZE# T 25 FEHKE D T T,

REZEZEOTEIL, HREHE, o free fund OFERAFEFL TS
= &2 ERISA o fiduciary duty ;gﬁfi&\n 5, WERBRETT, AHE
SHEBERTEAEE LT, RSt X% guaranteed benefit policy 722
b, RfaattoEEx plan asset KITA ’?37‘;3\153 X T, B fiduciary
Tl EFER L,

F—FEOBEFT MBI HEEDOLTREL VIO summary judgment % T
oo LnL, #EFREUL, FHRE2 —8MBEEL, free fund OISO,
guaranteed benefit T E 27\ & Lic, LT, T DOHPITNTH
M4y fiduciary Th B E\ 5,

CHE) m&#ix, 6%37T, & @#ﬁﬁ#ﬂﬁ@#l}%%i% L7z, Ginsburg
ﬁﬂa@ﬁﬁfﬁmm@iﬁku5o

McCarran-Ferguson Act i}, HEICRBERORGEMNCTRTHED, £
Tk, TEBEFPECRARZECBERLLVERICE T WS RELR D
W%, ERISA i3—igfe, *7- Guaranteed Benefit Policy wou~
TIrErEmle, ERERCBERLTN%, LT, McCarran-Ferguson
Act R OHTE ERISA OHEINEBRENRA THEbRR,

fHfEL, ERISA 23, FEEIWIIA preemption clause ##Eo o L [T,
%mmﬁ;:w&@%@mgammﬁﬁ,ﬁ%}ﬁﬁ%ﬁﬁmé%@f@km&v@-
HLEERDOWTWB T & THD, (saving clause) LEERIL, ZIULEE D

— 59 —
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HIREIEED preemption OHWICHES L5, ERISA 1%, M k55
BAr—BReE 5T, o7, ERISA ok BNORER EE
EIBROTESTHDTHB, ZDRD T, saving clause DOEED, &
WD B &% N FERtz, McCarran-Ferguson Act *REUE &5 DITIEL
o EIT, FETICONTIE, BRAEO—REECH LT, Mk
HEOTEDORFINIhBEZ Liind, T LT, MEORICEEDEMLE S
X, BEIMEET S,

FhoTlL, YsARLSHL, KDWY S free fund wowT, ERISA
o fiduciary E43 2% Dm0 ?

B¢, =o free fund ¥, plan asset WEFNAHDEA ST
ERISAIx, #fE<#o guaranteed benefit policy i@ ¥\~ Tlt, plan asset
IRBEEESHGEES0R, COTRCH 5 RRSEOMELErL LR IND
«\*‘%ﬂifgm&ﬁﬁbmxzﬁm ,

LaL, =0, plan asset &) % guaranteed benefit policy D4
13, TTOX5REFEIEZNN, COEPRBRESHC X > CTRIESh 7o i
fERELTHBR D IRE\T (to the extent) | EWHXEIR L - T, BESX
RTWB, B, ©OREXE OBRTS S,

'%ﬁﬁﬁﬁ,::@,%%%&@%@$ﬁ<mmMemmm0%%momﬁ
BIOFESHF, investment company HENKRLE Lic, R 240%
Pl T B, WThd, BEFEF/RRTHL L LD investment T
BB ES RSB > 12 B TH D, BEERTIIEEEMNEL invest-
ment @ return T X - TE¥IREIT S, 0% b, investment risk I,
REEH TR, BWHFIBE Y, Lich- T, FEHRAH EoBBRIMCH
b RELL ThDEIREL I

X biz, annuity contract I, FOEHARK X - T, accumulation
period (flexible fund) D[EL, investment contr<a44c)t 12, R CHEIESh
T-HEE IS D5 & 5 &, exempt insurance contract 72 2%% b
RBBERD S LERL T B, DF b, MO, FERIGLBABSTH



7 A IR BT 5 EREERERHOREOH
T, %%’L%I}’LWC‘OL\AVC, P& (investment) & &b 7Dy, fRF&E (insurance) & A& %
NEZTCER, AMETLRUTTH B, ERISA OXEIL, TICELEIREE
INTVABRET (to the extent), ERISA DOFEBRINVEE (asset) & LTD
guaranteed benefit policy & 7c3 &\ 5,

AEA, accumulation phase 1o % & &, R4S Liabilities of the
Fund wEBIEI N IBYOFHE LT BEDIL, guaranteed benefit
THHL, Efh, BYKTLTC, 2FSIZHEIEETSHL, ThdiLy
guaranteed benefit THA 5, Lanl, free fund 1o i385, 5E
B, i, 1977—19824F, non guaranteed benefit & L CFHbhTus
foo DED, ZhL, LoHBIO flexible fund WEL L T3, free fund
1%, plan asset O—#Th b, REAKHIZORY T fiduciary %,

RS, free fund 5% ELARGEDOEL, &L LT, guaranteed
benefit 5 LT\ % EER L T\ %, plan OFFEHEIL, free fund % Hu
T, 93k, guaranteed benefit Bz B2m5bEW0W5DTH%, LnL, =0
Rz L 5L, RERSHORBTIZMIEARIOTHLAE L LT, ¥k
guaranteed benefit DEARZE%S & bI1E, ERISA »bEABAIhTLE
5o FRiL, [to the extent] L\WHXLERRTATHA 5,

HEIOY BT, interpretive bulletin ZH LT\, Fhid, RBLSH
& party in inter(égac & D] prohibited transact(igil oW, Fk
& o—fEEF T plan asset & # % A& Tlix7c <, prohibited transac-
tion 7 B\ & L\(458>0 LA, EEmENX, TZh# prohibited trans-
action T OWTOALDIFEETH Y, exempt guaranteed benefit 2>\ T
FHBRNT I ERR LI, L, RESHOEY, FEHFS, T,
exempt guaranteed benefit 7z b, Lizd - T plan asset icig b &
W5oR hinh, BEIPHEVFERLXE [to the extent| WK THZ Lic
febho 1L b, exempt guaranteed benefit T OWTHEL =S O Tl i\
EBDBRERZENS5DTH D,

(RAHER) Thomas BHEDRAERIKO L 5 CRLT B, 20X 5
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B EEIL, HEE S RREEo—kIEYL plan asset L3503 Hidieh
STeD, SERE, BOMREY L -TLE T, Lk Z DERICIRIFE
CREEHERD D,

HECEROBMAEHRIET ARTORMETY, 2% b, active phase THo-
T% guaranteed benefit 72LMBL 55 & EZ HXETILind - Toh, BE
BERIZ, investment risk % & 5 OAMEBREHE BN E W 5 H RS & B
23, ERISA ©oXE1x, =8 £ 505 & EBERL T, REEHOR
FIDMRIE S M Tciefd TREEL T % (provided for) ] 23& 5 22 &RIEIC LT
WHDTH D, BHDOREKRTIE, TREL TS &k, R’k FeBM 5
Lok &, BiFHEM 21T 5 ¥H% LT (make a provision for) I IEuv\»
DTHY, FEOFERONIZOBEHEEHL TS, Fi, ERISA wkits
Thefdl &%, 779 VINA A v A—ADFTHDZ L TH - T, REEEND
7 T VANDTINNEBEERL TR,

i, MEE, REsthEoBREYBEORKMEMLTED, BN D
BAtR#, fiduciary relation SIZfEL T\ 7o\, free fund t\w»Th, &
BLEObDTh by, REBIRRELO—BIMECIE AL,

Ihie, FEH 2: L“C 3L, Ao free fund 3, plan asset & Xh
Z) & fiduciary duty 720 C7n{, ZEILE 5| & (prohibited transaction) /L —
W%##of<5 T5E, TOWPECONT, FlXiE, RERSHI sponsor
DIEFICHTHE T E I\, RBESHIIFTEREEY sponsor & lease TX7x
Wi, #fr— A% sponsor MBBATENEWS T EILRBIESLD,
ARSI 2 b OB T REBEIIR > TLE 5,

(32) John Hancock Mut. v. Harris Trust & Sav. Bank, 114 3. Ct. 517 (1993)
[hereinafter cited as Harris Trust Case].

(33) E.T.ALLEN JR., J.J. MELONE, J.S. ROSENBLOOM, PENSION PLANNING:
PENSIONS, PROFIT SHARING, AND OTHER DEFERRED COMPENSATION
PrLaNs 24549 (6th ed. 1988); D.M.McGiLL & D.S.GRruBBs, FUNDA-
MENTALS .OF PRIVATE PENSIONS 551- (6th ed. 1989) [3RAX Y « M+ ~



(34)

(35)
(36)
37
(38)
(39)
(40)
(41)
(42)
(43)
(44)

(45)
(46)
(47)
(48)

(49)
(50)
(51)

7 A R BT L ESFRRERHOTEDOE M

v 7F N, FFATS7 772, Jr. (ANEREER IEEFES0ER) (¥
¥ 58\, 1989)]; Goldberg & Altman, The Case for the Nonapplication

of ERISA to Insurance General Account Assets, 21 TORTS & INSUR-
ANCE L.]J. 475,478-82 (1986).

Allen Jr. et al, supra note (33), at 251-52 (Gth ed. 1988); K. BLACK

& H.SKIPPER, LIFE INSURANCE 496-97 (11th ed. 1987); D.M.McGill &
D.S.Grubbs, supra note (33), at 562-64 (6th ed. 1989),

ERISA § 401 (b)(2)(B).

Rehnquist HEEHH'E, Blackmun, Stevens, Scalia, SouterH'E 2\ @ FH.
59 Stat, 33, as amended, 15U.S.C. §§1011-, §1012.

ERISA §514(a).

Harris Trust Case, supra note (32), at 526.

ERISA §401(b)(2).

ERISA §401(b)(2)(B).

Securities Act of 1933 § 3, 15 U.S.C. § 77c.

SEC v. Variable Annuity Life Ins. 359 U.S.65 (1959).

Securities Act of 1933 § 2,15 U.S.C. §77b, a3, AFEHEE (202)(204)

EXENERINTHARANLBROZ &,

SEC v. United Benefit Life Ins., 387 U.S.202 (1967).

ERISA §3(14). AFEE (99) & Ehiedihd 5 A2 R,

ERISA §406.

Interpretive Bulletin 75-2, 40 Fed. Reg. 31598 (1975), 29 C.F.R. § 2509.

75-2(b) (1993).

0’Connor, Kennedy #¥I'E 2 FH,
ERISA §404.
ERISA §406.

2.2 Mertens Case
(52)
Mertens v. Hewitt Associates, 113S. Ct. 2063 (1993)
Harris Trust Case i}, fiduciary & IEI T - 123, ZDEH



EFEIEIgE 58195
1%, fiduciary duty ENwEZ CHE L7 non-fiduciary ThHHE=%
DOEE I - T,

(FR) F£75 vo 2 A=, HEEELY, ERISA EXTHRzIHE
BIThHD, RBEEEORECRV DD, Eiz, sponsor 23 HZfREEHE LD
BED—ATH S L&bned, funding OTRIZOWTH LA Ligh-
Pl EREE S, Lal, &&EBE, 5x4 o pk<c, ERISA §502
(a) (38) =745 4 LofFix, fiduciary duty BFKCEZ CHEL-E
=% (non-fiduciary) ~DEERE X &0\ IR Lic, RO RBEEE LTI,
FIEBIFBEA (party in intgsést) CirE 3 528, ERISA LoBERE (4688
B BEFRRAEDLEVEIRLDOTH S,

CHIE] Scalia #HEOEERRIL, RO X 5v:n(f4%o ERISA §409 iz,
fiduciary BHER OB A OWE (&88EE, FREEZLOMO=27 17 4+ Lo
¥ BHEIh TV, chicdih LicFE#ie, ERISA §502 (a) (2) ©
3, HEEEE, 477 vOZHFE (iduciary), 5235FE (beneficiary) 2 v
A —(member)ix, R §409 W HE I icEY) 7% (appropriate relief) %
ERTLOENTELLLTWS, LaL, nonfiduciary OEFELIEWTD
HEXFE LR, £ T, BEX, X —Biyicie, ERISA §502 (a)(3)
AL X 5 & L, 2hit, 477 vn4iE, ERISA ©Z Off (title) ©
RECE T HITRARCKH LT, TRE, ZiEHE, A v~ -3, Ekas (anUHC
tion) D= 717 4 EOBFLRERTHEENTES L, %ﬁ%bm z)

LaL, D&% d, non-fiduciary OEEMBICOWTHRHCELELZR
WICHE TR T, RFOWEIBART, §502(a)(2) 1k, LEEL &
AT 505, §502(a)(3) 1%, SEEEOXEEEA TV » T,

BRI EFRETE, ZHESLOE=ETY, ZREOBHEETER T M
Do LI, BERA S, % SHEEORERIETICHT 530713, =
747 4 LORARLEEOMIT, SEBEEEL S &T%b,_D% , BED
B=ECoTh, FBTHS L ShTE,

ERISA 1%, 2oNBEBEXTHEAL T, ThEZhn, Efgn ks



7 A MRC BT HESEFRRERB O TR OB
TREHMHEC LY, ChEd Lt RAXEThb, BRINAERETIL,
FitEE T fiduciary duty & 525, ERISA o fiduciary
duty 1%, 739 VEEROWT, 2V e — A lREVEOEIIHTHL-TE
Ablid i big\, 2% b, fiduciary OTEHEEPEERNINRNTS %,
X bic, EEMEO non-fiduciary oFE  hiciz b &, BEEEOEHH
BIERLTECLES RS D, 2D ER, MEHERIBEHNTD > th
B, thbDZ Eu#ET 5L, ERISA §502(a)(3) Tw5 =745 4 |k
DFFF] L1k, ELSLTLFFOREWEIEEDO ML= 21 7 4 LORF
EWRT 5, Licdi-C, FHENSEREL, FThihvwi@ihs,

(ExER) chiex LT, White ¥ BEIRKRD X 5 hRHER® B «%o
ERISA o511, (#Yk=2145 4 O (appropriate equitable relief) |
Thb, ERWRETETIL, =747 2 BEPTE, BZREwr, Zkdae
SEOREPRFERET T, HENSEBEELFRTHLIBDTE,
L7chinC, BREONERRL, BERBHEIGA TV LADZRNETH S, 1o
7, BEBEREO LRI DIEE\, 2L, =€ ve— LORHFK
HHThD, LREROMFCIE, ERISA §502 (a) (3) ik, BEL=HLT
Tip< fiduciary oW T HENSEBEZREFILVEBERECR>TLE
5, Thix, ERISA DIRTc 28 0N ER - T icBiFEFE S ERISA 2
HEL LI ERRBIES D,

(52) Mertens v. Hewitt Associates, 113S.Ct. 2063 (1933) [hereinafter
cited as Mertens Case].

(63) AR (99) &rhwcdind s ARIBM,

(54) Blackmun, Kennedy, Souter, Thomas £#&¥'Er FHE,

(85) THICHIET % HBERE ORRET 5 REFDLCOWTD, ATEFERD
T\wwb, ERISA §502 (a)(5).

(56) A.W.ScoTrt oN TRuUsTs, §§321-326 (4th ed. W.F. Fratcher 1989);
RESTATEMENT (SECOND) OF TRUSTS, §§321-326 (1959).

(57) United States v. Mitchell, 463 U.S. 206,226 (1983); Mertens Case,
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supra note (52), at 2068,
(68) Seminole Nation v. United States, 316 U.S. 286, 296-297 (1942); Mertens
Case, supra note (52), at 2068; A.W. Scott, Participation in a Breach
of Trust, 34 HARV.L.REV.454 (1921).
(59) Rehnquist HFEEHE, Stevens, O’'Connor FHYE A FEFE,

3 ERISA Bk D R

Uk, 260BRERHAFZHEN LA, o X5t ERISA O¥FERIL,
Voo, EOXSRHEEFNLNENT ERMEEAZEEL KBRS
KL LTOFRERIT, ML, BELD S HHFOFEE TR X
b\, TOHEITIE, Thb2o0ffla, —F <, ERISA o fiduciary
duty ORMETHHEFRECRLL, 5T, &k - kL OBECHRE
THZ LT D, Lil, £DOHETH, HOAEEDOBE D RSl
BoEXETHY, HLETCOFRERE, BHAEEDO 27272 P OHT,
SHINRT TR b, &2 Tk, EEOHFIEBHBYEMT Lo LNED
EHBTH b,

3.1 ERISA Preemption

Harris Trust Case ® 1 oD% 513, RBrattic ERISA o#fiflns ¥ ©
Bshi\wd bl ote, Rratto—BEIEBS 3 5 kAL, McCarran-
Ferguson Act ¢ X b EHEEICINEIC T4 B;}’L“Cégﬁg‘)co —7, ERISAkiz,
RZE|N#EL 725 5 (preemption) 4:7H & {#BRBR /478 (insurance saving clause) 2%
ﬁFﬁL’CLS%O JFAIE LT, ERISA o preemption 2FEFICISITH S =
&m,%%@%ﬁmib%ﬁbfﬁgoﬁmﬁﬁ?m,%@éﬁﬁm%mﬁo
12EH)C, BIEES DN O, BEEEIEMN O L 5 /remployee welfare benefit
pff’iﬁl BROH BN L HEIhTwb, Lard, ZoSBHTIE, EHcio
police power (fEitigss) & DELRD MEDORBREH T T2 HHENIEL 57
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(64)

DO T&E T,

Lo, fli5C, ik, BHehBEatoNEBRRITOFESCR T,
ERISA 23 FE LT 55 TTHE (remedies) X EBR L, LRIV TOMEY
BEHTAEEANRD D, ChIZE D, Flzid, MOHBETHREL CTEIRHRE
7o B HE Y (bad faith breach of insurance contract) V. X % X EEER(E
(mmmmmmgw®%$%,mﬂ&&@$5&v5ﬁmf§%?5©f£?°

WFhiex® X, chbo employee welfare benefit plan DO¥|fiEE & 4
277 VDR ERRFILTELHARETHD L, IbIL, BEDHETD,
FHBHTIORAL 47 7 VEEOREOEA L TRILTEL AT
X Bisu,

Harris Trust Case 23733 X 510, EREEO—BEEC L 284S S5 v
DEEWCEHL Tk, ERISA preemption 1Z|HIRC1x7e<, LOE%RT, M
35 & ERISA 3 eHITh v, MENIELTE LB OAERENE
LTHDTH 5B,

(60) AFEIE (37) &R, ZOMBEC O W TOHFIEIBERTHDH, ILbk

' n, see, U.S.Dept. of Treasury v. Fabe, 113 S.Ct. 2202 (1993) [{#fr<
HOBHEFR X BT A EEOBERIBMIINECHERTHS & LT, BEIHE
L AHEEEEL. WAEE DHHGHEN] [1944] 7 2V 235385 H, i, H
BET%k [McCarran-Ferguson o\ T | BEMRBIFGC52% 2 5 1 H (1990)
LR L,

(61) ERISA §514. See, David L.Gregory, ERISA Law in the Rehnquist
Court, 42 SYRACUSE L.REV. 945, 957-967 (1991); Lawrence Postol, ERISA
Preemption: A Strong Shield Against State Law Claims, 9 LAB, LAW. 561
(1993); Langbein & Wolk, infra note (84), at 363—; M.CANAN & W.
D.MiTcHELL, EMPLOYEE FRINGE AND WELFARE BENEFIT PLANS §1.7
(1994).

(62) Alessi v. Raybestos-Manhattan, Inc., 451 U.S.504 (1981) [/EFELHE
i B FMEE (workers’ compensation) ZiFH&ZELFI S ® B LT =
a— - Py —Y—Ex ERISA wE 5 Xh%]; Mackey v. Lanier Collec-
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tions Agency & Service, Inc., 486 U.S.825 (1988) [ERISA @Rt %
77 iGN REDEN (garnishment) %ZE L35 ¥ 2 — P 7 MERAKE
o ERISA §206 (d)(1) wEEXNh 5], cf. Guidry Sheet Metal Workers.
National Pension Fund, 493 U.S. 365 (1990) [7J v 2 VS —ORHET
KT AHEEERRT R D > 1B TH > CL L OEDOFSRTEHET DD
1%, ERISA §206 (d)(1) wX p#HF&hin]; Postol, supra note (61), at
561; Gregory, supra note (61), at 957-968.

(63) ERISA §3(1).

(64) See, e.g., Metropolitan Life Ins. Co. v. Massachusetts, 473 U.S. 724
(1985) [ 7 v — 7RERK T 7 v ORHIT, REHKTRELBBE ST o~v T
a—%y YL, ERISA oRBRBRASFHOBERL DD, Lichi-THELESH
e EHR L],

(65) Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41 (1987) [ER(T 75 v
(disability benefit plan) OZEFIT, FRELOHRMAOITHLE vt L, #&&El
WIEEREY EDMEEOENE LY B &L, ERISA 0F 52 FETS 1.
cf. Mass. Mut. Life Ins. Co. v. Russell, 473 U.S. 134 (1985) [EHiEAT
77 VBT B THCEEOFEFT ERISA §409 (2), §502 (a)(2)
RO HEENVEEHE, BHOESHEEZEE]L MoRE Lo bad faith
breach ¥EOREBACOWTIL, FOEHE 7 2 ) »FEL T7TH (1994) %
2ROz &,

(66) AfrlE (82) &EIIHILT 5 AR,

3.2 A vE—%—=F, 27927} (inter-circuit conflict)

Fix, £ 0%E, EEE HETE T3, ERISA o X 5 in@IMoflE
Ha s B EIPO THRIHMOHBI IR TN D, COBA, £ —F o b
T, EDF %y b OROIC LAWES IR, bB5A, BIOREYT
T oD conflict T/, HL FTH 1 00®kBFL LTOEF OFTD
conflict 7 DT, ARIXEEROH G —HEAEC X - THRIEINDIXTIENR,
%%K@%5kofm£@o

RO 2 HIARERETHS T, ThZhoF oW T inter-circuit
conflict AFFEL Tz,



7 AN HRC BT B ERBFEREREROTEOBIA
T, MEELL L, KL, O X5 REEEZI L FETIGITONT

insurance company 23 fiduciary s & 3 »2o\W\WT, inter-circuit conflict
i o toe %< DEBREBFROSEERO AL L Tk L, 2B
BhL ol ot, 2E DEEHVNEDENL 1D TH B, RHPFIC LD,
inter-circuit conflict T —EEE Licd 0D, = OXFNL, BOHHIZ B
oo BIBTHIOE, Tobl, REERL BELFBECENET,
Harris Trust Case #EBECENC TS X 57 class exemption %R
BB E BRI U, Eio, B b b ERRRIII C DHFIDHEICA S D
T Citia\v, OB Lien s Linis\, Bie, AT, 19774 0K S
T, F#A% free fund OHEICOWT, BEEESHE BRI NT, Mo
¥tk b, ZFEE ORI b DO EOWFINE T TWieh & 5 BB EDOF R
ol dbvzb, CORYERTIE COHBIDHEIZ M v RSB
BT EREBES S,

non-fiduciary liability oW Th FHFILR L’Ca%( 72130 B BT, it
FRRBHT RN R FIDTRILE EBA - foo BARTIE 54 4 THETS
BRBERE ED, COMBRREY DT, Lrl, BlT5 X5, %%
BEROBHRMIZ, BEO—BAEFIL, TbXh, oI, BF
(remedy) OHFEAICOWTDOHDTH Y, ThrEBEMNT L IXTo, Bk
LEHEINBREER (remedial wrong) 1T\ Tk, Hy BHELTW5D
TH5bo

DED, BEFRCHEINET inter-circuit conflict A —EME Ihick 5
CHZTh, THIELOFRERE Y OHBITH 2 Z L2 TN HNE Tlhio\,
Bz ¥, Harris Trust Case U3, RSt Enicid ERISA oBHI2
BEPCOWCTL, ThEZhORYFEERILICHFL, £ —F» +D
HIENE 5t T BNLLENETHD, Mertens Case oWTh [
DERBLY LT binv, F&ESOEEEE 2D O HHEMROEE X
BRD—@E 12 E->TB, FILVWEMAROEEHESTTE L E, HHAE
FOmEEE b, RREGELLORFIC X H & OHFIOHELREE ST
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LESZENRRI D 5B,

CDOXOSRAKRTL B L, BHEBOHFREC X b, EEBERLELICHENT
R —BOCRE > TCNBEEL LDV T VAT 4 » 7T\, HDHEE
P TFTRB e B DR OB OF T, Eb DAL ) RWEIRE LTHEBN TS
D EDH T B MBEERMR L EOIEEOT T, BRBRENCS > B E
HBHNETHh A, inter-circuit conflict DR EEDOHI G EI-L T
LHEEOBEBERIBETERVD, ThEBECEETHC LS TERVLDT
B %o

(67) 1891fF A SN, HRLEFEANE L CoXE#RFRHA (Circuit
Court of Appeals: BHAEDOEFHEHFT (Court of Appeals) OFiE) 723,
BN EIBEOBRERA T TH L2 TFRELCOLDE, ¥ —F» b TH
HEOBRPRE A SNBSS HD L 5 e R E ek vwhbhb, Richard
L.Marcus, Conflicts among Circuits and Transfers Within the Federal
Judicial System, 93 YALE L.J. 677, 686-87 (1984).

(68) T.E.Baker & D.D.McFarland, The Need for a New National Court,
100 HARv. L. REV. 1400, 1404~ (1987); R.B. Ginsburg & P.W. Huber,
The Intercivcuit Committee, 100 HARvV. L.REV. 1417 (1987).

(69) #3XEXRTOBEEM. Mack Boring And Parts v. Meeker Sharkey
Moffitt, 930F. 2d267 (3d Cir. 1991). #2, 7, DC ¥ERTOHEH.
Harris Trust & Savings Bank v. John Hancock Mutual Life Ins. Co.,
970F. 2d 1138 (2d Cir. 1992) ; Peoria Union Stock Yards Co. v. Penn-
sylvania Mutual Life Ins. Co., 698F.2d320 (7th Cir. 1983) [per J.
Posner]; Arakelian v. Nat’l Western Life Ins. Co., 724 F. Supp. 1033
(D.D.C. 1989).

(70) FFEE (109) &LhieRnTsAXER,

TDHE9, NKER THOEEH, Nieto v. Eckler, 845F.2d 868 (9th Cir. 1988)
[ -1]; Useden v. Acker, 947F.2d 1563 (11th Cir. 1991) [8EfF, =
—+75—2x1,%2,5,6, TKERXTOHEH, Diduck v. Kaszycki &
Sons Contractors, Inc., 974F.2d 170(2d Cir. 1992) [BHR%EOEL ST
VICRT HBEREHOFES]; Whitfield v. Linderman, 853F.2d 1298 (5
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th Cir. 1988) [ +]; Brock v. Hendershott, 840F. 2d 339, 342 (6 th
Cir. 1988) [¥#o 3% ]; Thornton v. Evans, 692 F.2d 1064 (7th Cir.

1982) [raEL].

(72) See, gemerally, Sherwin P.Simmons, Nonfiduciary Held Liable for
Knowing Participation in an ERISA Fiduciary Breach, 60 TAX NOTES
(Feb.8) 750 (1993); Curtis & Schwartz, supra note (26), at 7.20-7.24;
Pflepsen, infra note (77), at 71-74.

3.3 ERISA fiduciary duty & #pstt

ERISA 23 Eﬁj{’@ﬁ&bfc%(truégg;, named ﬁducig?, investment manag(e7§>s =)
Dfiiiz, fiduciary & &hAHENEC FTRLED (ERISA o fiduciary DE5F)
oV TH, T OB FRRHT OB A OERD B 5,

Ry, ERISA o fiduciary w@hictrnE 5 00%, B/ TH
g5 LTl g7 e,

ERISA §3(21)(A) 11, (1) #£4 75 v ©® management - ‘f’éf‘é@%‘ﬁﬁaize,
(i) ®EwET 5 advi%(g, (iii) ££ 75 v administratigg D3 P
KAIL, ThEhicicAbnOBEENRERLa Y e — AR bl L%
BEL LT3,

LML, C05 b, BECHTBNTE, BCRNORHTH D,
Ldvd, Bstozxzgit, ERISA o fiduciary &I &\ 5 —i&H7R
BREO—A 70T, O, EENCREHEREBEDOD 2#E %, fiduciary
LEbrTER,

RAREIL, b4t B ks ERISA o fiduciary i E 50 ThHh5b,
ERISA o fiduciary duty Bi+ 5#E 1L, EHNLETENOEELZT
(84)
TR LT,
(85)
FOREIL, D 4D b,
B 12, &k SREBCHRLEB TS 05 [HHMB] BRI > HH

(86) . . ]
(sole benefit/exclusive purpose rule) TH 5, ik, EBitEXZFLIEREL
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Iz, fiduciary duty O h % BEEW (duty of loyalty) nHAET D @l
B, BRE, BEOHIEORDT, BNk - KL OG0T
%ﬁﬁbfﬁﬁ%kbaéhéo

B2h, WhWBETN—F V2V (R4 YRR =) =L THD,
YRR T T, AMCL5RERTTAL, COL5RIELZMEL TS,
EE ABL RO & BiE  OBEEOFRITR W THE 5 & care, skill,
prudence and diligence] » {7 NXHEH L L“Cﬁ%éi;hf\nzfig)%:ﬁ@
F%E&%ﬁ%uX%~bxyb:f»~?7b'4v&xﬂ~-wf%j%
Uniform Prudent Investor A(?:l‘z ChHBHIN TS X 51, prudence ©
#e#t L L€ whole portfolio approach # & 2 & & 2%, 19794ELISE, 25844
® regulation TE®» !“o%bfb\(%z)o i, WA modern portfolio
theory #ZALLBHOF L Vbh, —ROBHELOM~DFELTH S
hfﬁgoit,ﬂ%&ﬂmib,:@iﬁk prudence D¥|Hnc, FHED
REXRT o E 5D, BFIRD advice RDIME S kv oie, FHH
HRERERERTH D, Linb ORI ) B TH

B30, HEEE L — v (diversification) “65(5(97?0 modern portfolio the-
ory BRHLME LI 51, BWEEHBIRH T & TR (return) % FiF5
LI Bl (i) RTU AT LATES, HEEERHE, BETE,
prudent investor rule O—ERThH%, HHIEIL, portfolio DML,
PO BB D & O FBBIR A EEICHIT LT\ 5.,

42, ZEIREG]& v — v (prohibited transaction rule) CH 9 ; ik, BE
BASFIZS v — v (exclusive benefit rule) OFHAIE LT @L&J%%#foo fiduciary
L, @gﬁﬂ%f%vmﬁgﬁﬁfmmﬁkmofﬁv&ﬂ%@%k(mmr
in interest) [HIDEEN L\ LHENMEDTEE, &, V) —A, @EO0R
g, B — YR, FEEORME, 77 volED party in interest ~ oD
%ﬁ%ﬁﬁgoﬁMdmy@,fﬁvmﬁb,~ﬁ@%%%%btemMWm
security =% employer real property % {E&X %T&i\nﬁ‘g%zo fiduciary
%, BOOFRELRHEDLDI T I vOlELT - Ut WiFiwl, 79



72 IR BT B EREFERERFIOFE DB A
VRFD A VA= DFIRI R T AR EOEDOLDIFEAFOMOEE TS
7 Vb ABERTT > TEWidiol, ¥, 79 Vv ERFITHHEFITND
EAEE CHf (#95H : consideration) %@Tkib\ﬁfg?\)o ZOERE & v —
NI, BEEREC L D EAR Class exemption) ¥ DRENEAS B
30y, FEFEORGEERTEC OV, TE»DLANHEERRT b T\
e

B EoAEZFH> ERISA o fiduciary duty 7%, fE&tto—BREE
BRI ETHE, EOXORMENELLRESIN? ChETHNTE
7o X 51, ERISA o fiduciary duty 1, K%<, prudent investor rule
(diversification rule %#4¥s) & exclusive benefit rule (prohibited transaction
rule &) KON DS, ZD5H, FECOWUL, BIt, B0
Bod ) ricx iR+ AR b, modern portfolio theory w3 /A b
/D prudent investor rule BULETH B LixgE\\, BHic, MER X
LRBEEO—BEIE ORET AR OWTE, WENELEET LD
legal list FX2ZE LT, 7tA bho prudent investor rule % bk XX
T B LD RSB AT > TE TR LinL, RBARo—REED
BEEEDO L S EHHT HE, FeESORERT ORMETIIL, REH
HEEDOREATEL HZNEMBILA Y, Tl x, RREHORKEL TV %
 DRKN, EREE, TFESCEGRBOERIC DD T h cBE7 » v FE
DFETH 7‘;:({,0?3 LTS, b évwosT ERISARBRATNEE WS T
I B, L, RBEHORED b Th b,

X @ 1%, exclusive benefit rule & prohibited transaction
rule DFTH D, BEET % ERISA © exclusive benefit rule 1%, &
A ESZFEOBAMECE I I W—BOMY LICIMETH D &\ 5 EFEE
DOFEENDAE TN, ERNREFREL, ZRFBOFRLRET LD, B
K BRERHYREI RN, COBR, BEHMECHNEDOBENE T,
ZAELEREMECH LT title L EEELLE > TR0 END, FFEH
BERZFEOEAMENPDHI L COnD DR YRDOZ &, ZRENLSHOFIR
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F R b 2EI I NS OBE L OREIEEOBEANCHEENCREL T
Wi\ EERERT Y, ZREOMAMEDO—H L L TCOZIEL LML
Lfbé&bbéé%xmﬁomﬂykm,:@i5k%%%ﬁ@@ﬁﬁ#&
KD EREDENRI YR BBRCRREIRIE WL D, Thbb, H#HObD
Thiomb, £4 75 voilfpEr, fiduciary OBEAFIRR E®mIIOZ &,
sponsor RLHFEFER—IMOFZRBZEOFIRE L 1L 5 HWTHET S LT
X WEWVWHIDTH D, Zhnd, exclusive benefit rule O&4ET A & T
By, [BnEEZRBCHAEHRSTLECSEMMBN] ¥ R T8BL
WHOLEDEKRTH B,

Lal, 20X nFR7 7 vEEOEREER Y T 2B emEH,
BRI L ORI 2L Bin 2 RSt o—REIEIC T TRE T LICIZRIED
b5, Bic, Harris Trust Case 775 ¥ T, FBRLHIL, Fo—BEEE
E% ERISA 0GR 75 VEELIIEL T inhote, £2TC, 72V W MR
%%T% (American Council of Life Insurance: PR, ACLI) %, @A CEH X

, —F5H RS (class exemption) 3D B = LI in 01792

ACLI 12 9# BB 5| X (internal transactions) & (A= E AR S| X (invest-
ment transactions with third parties) O 5T, #WHERNZRDHI, BIHIL,
R ORI S ORI TH v, ThE & ORERBIESRAECHE
ANDOERYGE T b, BELOMOBWRAENDTILNCH TENEERH
7 4 ADIRRIC T T O E 5 —FOEBRE LD 5 5,

B, FIFBIRA (party in interest) & DEIDIFFARHE] &3, ZEIEER
5| & (prohibited transaction) IH7c5 & INb & xBTS, Hlzil, &
&7 7 v sponsor 2, REBREHN B LHOESHEBREELHEAL TN
EMFEBRRACD D DT, RBRESELDLER BB, FHESE~OEH
Lig, BT E IS LTCRnS fb, £7, —IEIEANDF — £ AR
Eh, FIEBERAL SR D, RREKIZICADOE=HLORF| & TE
t<&ofL§?°é&m,—%%%@ﬁﬁ%%%ﬁfomésmmmr®
BRETY, MECHLT, #RETE—EREDERECER{/R>TLE



72V IRC BT b ESEFTRESFIOREO A
(1D

SR LT, EEE, AEIERS 2 eounTid, HakfBEsinc &
KB, BRBNOREL Fhiti o, LinL, NESEEERIEC
WTix, 13 ACLI oER%x\vwh, ERISA #lEkc f clHRg%EHo®kD
L5 BRI DREXY LT 5,

1, F&77 viiikRstto—RBEOHWRFEETH 56, FIEH
A L RS HE—RENE L O ORE | &%, ERISA 0FEEFF|I &L -1 b
—iREC BRI &%, employer securities, employer real property ®
—REE X AIEEOT A — BT EBR T 5%, AL, qualifying
employer securities, qualifying employer real property % 75 vaiE
BT 5HaE, ‘%@m/@ﬁ@rfgo

B2, RERSHO—BREE~DYV — CARPELFIFHERA L ShIEE,
T DFED{TAE ERISA O EFF| &L — v RFENCERRN & T 5, &
BAHO—BEIE L - THIE IR TV % k7T VSO A £ R\ T,
—AREFACEHEOTT, +— A, HRHRORELFISEEARZT 52 &
SRR & 5 %,

COBABROREY L TH s L 5ic, Harris Trust Case ORI,
RSO —REBEOME L, BAMCEAIRLRWZ LWL TH D,
EHFE (variable annuity) D & 5 I 2 EEHIE TREEZTO DL 03:;@7‘5 lg),
7 — TEERBEERNL, ABERCo—BREIET X5 M EDHEL TEET
D TH B0 b, ERISA OZELRGEAL -1 2B R TERV, T TR,
exclusive benefit rule O Fi1z ¥ 5% 5 57, Harris Trust Case DHE
i, ZOMA/EOWTIRERELIEA S, LrLl, thi, BNk,
free fund OFIFCOWTEEEMTLA BOORYEH - TcDnd L it Tg
WEW S AGEEBROEHRMEY L BT, BOYMI X > THRDO B D ATHE
WD D B,

bbHA, BEXNFESLIEST, BCOFEESIMYy OREER LY L T
N Z DX S RS ORI RNEX ¥ 5 THH 5, Hic, Harris



EFLEME  BB19%

Trust Case OFHEBERIBHE L Ttk 51, Zhut, free fund & XiE
B L L D AT O AT\ T DRI OB - o0 Th s >
D, TEDOFREER, BWECRKLLEEOTETIERL, BRI LTHERED
NEHEDONTOFNDTH D, TbEdh, TOMWH/E, FL&ESVEFTER
LTRhE, 275 VvOBRERC-ILTOLDIEA S, 71— FESER
R L b 2 I WBMRES TS NIHE LT, BRRES S5 VT,
HOOBEYRESHCIMEE CERT S L O5CEDEML DAL, £
D = — Anic i, RERSHEA oM oFF I REFE L RKRD TV
REAS LR,

(73) 5FE%E (trustee) BEINMABECIIBE, h3BETH W L Cfiduci-
ary LB, W 2hofNR BB Bl 7T vOXEN, ZEELRA
%iR# (named fiduciary) OBEHEOTICE L Hh. BEAZRERONWT
i, WE (1) 2R, ZFEE L, named fiduciary OfFRIHE S 4, ERISA
& plan OBEEER L Cidinbinv, ERISA §403 (a)(1).

582, BEEEE (investment manager) BNEMN T\ 584, Id. §403
(a) (2). EBEEEB OV, AFEHE (75) 228,

(74) 184%7R%E (named fiduciary) 1%, 75 voEE (operation and ad-
ministration) ® =2 vt v — LV EEFHICOWTEERE S E T, —ATIIE
BEMINL, £L7 5 voOEARITE (written instrument) 17k » CHEHEHRTE
Ihah, BEFMENEDbhb, ERISA §402 (a)(2).

475 v OFEATEL, named fiduciaries HEOBESHEFR X2 ED
HTEWTEDLL, ZHEEM (trustee responsibility: EFEXERCHEI L
o7 7 VIHEREE 2 v e -5 EMET investment manager % LR
BT HHERTE b 0) Hsto fiduciary & LCoBEEE R edicflio
%% named fiduciary RESTIFMELEDH LS TE D, Id. §§405
(c) (1), 405 (c)(3).

chboB4, named fiduciary 132 R SO EOIEATRIEAC DT,
FAlE LT, EfRs#ER LEEEEETOWT O BB fiduciary duty L
AP, Id. §405 (c)(2).

(75) ¥E%ME (investment manager) 1%, {45 HE (named fiduciary)
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Lt Eh, -7 VAOREELE—HORERTTH, ERISA §402
(©@). fEAE D fiduciary 2 BET RELOWTOBHRIC WL, BE
DEBEETTHIDTREIN, ThEAREETHS & ExMbTERmY
SRPHEB EE, FRICEILTE %, 44 Fed. Reg. 37225 (1979), 29 C.F.
R. §404a-1 (a)(3)(1993).

named fiduciary 13, {ELAEEELY AV, BB O\ T, investment
manager »' fiduciary duty % & 5, plan trustee i3 EED o\, ERISA
§405 (d).

investment manager O¥# & LTI, Investment Advisers Act of 1940
DEG YR OWEBENE% (investment adviser) offi, 4847 (bank), 2]
D b cHEEH Y — ¥R OB Y Bi-fksH (insurance company)
THOLHDLERD D, Fi, XETY S vo fiduciary Ths o L xR icth
7 Bisyws, ERISA §3 (38).

(76) ERISA §3 (21)(a). HEE DT, see, MICHAEL J. CANAN, QUALI-
FIED RETIREMENT AND OTHER EMPLOYEE BENEFIT PLANS §16.3 (1994);
Langbein & Wolk, infra note (84), at 490-503. % 7-, AFEHE (83) 1©
BF I 2R

(77) See gemerally, Scott V. Rozmus, Insurers Beware: General Account
Activities May Subject Insurance Companies to ERISA’s fiduciary Obliga-
tions, 88 Nw. U.L. Rev. 803 (1994); Waldemar Pflepsen, Recent De-
velopments in ERISA Pension Litigation against Insurers: Trends in
Fiduciary, Non-Fiduciary and Co-Fiduciary Liability, 27 ToORTS &
INSURANCE L.J. 65, 71-74 (1991).

(78) ERISA 13, 477 vOREOEBRFERL L TEERELERTHN, £
DR O—2 D MEBR S & ORI DOFF DS 75 v Th B, ERISA §403;
47 Fed.Reg.21247 (1982), 29 C.F.R. §2550.403a-1 (1993); 47 Fed.Reg.
21247 (1982), §2550,403b-1 (1993). = D4, EEMCEEEY GER)
BREFEO—oL LT, BREEHEREF O ON fiduciary Lins, £<
DA, sponsor £ito directors < officers HEN - I EEMT5 & LA
212 A 5% (in-house fiduciaries), Harris Trust Case CHi-X 5, &
BB 2 5755 investment managers & UC, sponsor DN FEET S
%4 (money managers) $FfET 5,
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(81)
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ERISA §3 (21)(A)().

ERISA §3 (21)(A)(i).

ERISA §3 (21)(A)({ii).

he L, EL&BfFoFiw e ownwTo, fiduciary duty ENIL, =5
OEFNVBERT 5, Ibid. = LT, HFEER, fiduciary duty ok
T\, —RE intercircuit conflict 2345 «» #no £ & O T REEEIFT O HFIL,
Fomat o WIS 0RFC, fiduciary duty BEROEME LT, Lhit
BEPRETHD - L 2ERT % arbitrary and capricious standard % & -
TWwich, ZEEIE, BEch® 2 EE Lk, Firestone Tire & Rubber Co.
v. Bruch, 489 U.S.101 (1989). FHFNIMME OERL LEFNFEET O
%72 +3% (de novo review standard),

(83) See, gemerally, J.K. Stanley, The Definition of a Fiduciary under

ERISA: Basic Principles, 27 REAL PrRoOP. PROB. & TR.J. 237-79 (1992);
J.K.Stanley, The Definition of a Fiduciary wunder ERISA: Functions
Covered under Subsections 3 (21)(A)(4), (¢1) and (iii), 27 REAL PROP.
PrROB. & TR. J.467 (1992); J.K.Stanley, The Definition of a Fiduciary
under ERISA: Particular Persons and Entities, 27 REAL PROP. PROB.
& TR. J.711-773(1993).

(84) Firestone Tire & Rubber Co. v. Bruch, 489 U.S.101,110 (1989);

Central States Pension Fund v. Central Transport, Inc., 472 U.S. 559,
570-71 (1985); J.H.LANGBEIN & B.A.WoLK, PENSION AND EMPLOYEE
BeNEFIT LAWw 476- (1990); Daniel C.Knickerbocker, Trust Law with a
Difference: An Overview of ERISA Fiduciary Responsibility, 23 REAL
Prop. ProB. & TR. J.633 (1988).

(85) TR [7 2 V) AECBT HFELEFLD ‘Social Investment’ Fyl 2 = Y

A 18945106, 108 (1987).

(86) ERISA §404 (a)(1)(A). cf. PRUDENT INVESTOR RULE, supra note (10),

at § 227 (c)(1); Uniform Prudent Investor Act, supra note (11), at §5.

(87) A.W.ScorTt ON TRUSTS, supra note (56), at §170; RESTATEMENT

(SeconD) ofF TRUSTS, supre note (56), at § 170.

(88) Knickerbocker, supra note (84), at 645-49; Daniel R. Fischel & John

H.,Langbein, ERISA’s Fundamental Contradiction: The Exclusive Benefit
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Rule, 55 U.CHI. L.REV. 1105 (1988).

(89) ERISA §404 (a)(1)(B). cf. PRUDENT INVESTOR RULE, supra note
(10), at §227(a); Uniform Prudent Investor Act, supra note (11), at
§§1, 2.

(90) PRUDENT INVESTOR RULE, supra note (10), at § 227, Reporter’s General
Notes at 66-67 & Reporter’s Note on Comment g at 83-86.

(91) Uniform Prudent Investor Act, supra note (11), at §1, Comment.

(92) 44 Fed. Reg. 37221(1979), 29 C.F.R.§ 2550.404a-1 (1993).

(93) 7r, ABTE (85) FWIC, 109EIE (33).

(94) Katsaros v. Cody, 744F.2d270 (2d Cir.), cert. denied, 469 U.S. 565
(1984) [E% OEAL L7cgRfT~ 200 5 F L ORER 35 0w, HFIRO # B
D& — % ODHT L oy 7284 1; Donovan v. Cunningham, 716 F.2d
1455 (5th Cir. 1983), cert. denied, 467 U.S.1251 (1984) [Employee Stock
Ownership Plan (ESOP) ¢, BRAMAE L CHHHRHEE B - c54]
Donovan v. Mazzola, 716F.2d1226 (9th Cir. 1983) [1507 F/DERE DIHE
ROFMCBIL, REROEKELHE].

(95) ERISA §404 (2)(1)(C). cf. PRUDENT INVESTOR RULE, supra note
(10), at § 227 (b); Uniform Prudent Investor Act, supra note (11), at
§3.

(96) X pIEWEWIYL, diversifiable risk TH %, diversifiable risk * non-di-
versifiable risk o\ Cid, see, gemerally, PRUDENT INVESTOR RULE,
supra note (10), at § 227, Comment e & Reporter’s Note on § 227, Com-
ments e-h at 80-87: Modigliani & Pogue, An Introduction to Risk
and Return, 30 FIN. ANALYSIS J.68 (1974); Edwin J.Elton & Martin
J.Gruber, The Lessons of Modern Porifolio Theory, in BEVIS LONG-
STRETH, MODERN INVESTMENT MANAGEMENT AND THE PRUDENT MAN
RuLE 161, 167-69 (1986).

(97) GIW Industries, Inc. v. Trevor, Stewart, Burton & Jacobsen Inc.,
895F. 2d729 (11th Cir. 1990) [portfolio o 70 % % K O BIMECIE Lz
By y Va7 —OREENLT CTRAEE D% XL TRRAECLEFEMT,
BN diversification ER &1\ 7n\ A prudence EFK & Xhicl;
Donovan v. Mazzola, 716F.2d1226 (9th Cir. 1983) [portfolio D12%% —
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DOOREWCFIE L=z &8 diversification i — Vg & I i-EH1].

(98) ERISA §406.

(99) ERISA §3(14). Bfkfyciz, (Adfiduciary, (B) 79 vic¥ — € Rz
T5% (C)ERE, D) wExRE (BE)BREONLTEES, F) (A)-
(B) 050%H Eofeyiioxit®, (G) B)-(FogfEs, (H) (B)-(F)
D10BE _EokkE, I) (B)-(F)D10%LL ko partner £CH %,

(100) Id. §406(a)(1). F7=, 77 vHAREBEILEHEHROAKELZT ) LBHE
Sy, FIFBISRA (party in interest) W X 5 HED 7 7 v ~DOREILFTE,
LRI D, 1d. §406 (c).

(101) Id. §406 (a)(2). ERFEORETT A& 0 qualifying employer security
2, WERESB L TCWEE0EEYH- L7 qualifying employer real
property 7t hiE, 75 VEEDI0% B L WEHETIE  BERFEIRT
W5, Id. §407 (a), (d).

(102) Id. §406 (b).

(103) Id. §408 (a); 29 C.F.R. §§2570.30-2570.52. (1993).

(104) Id. §§408 (b), (c), (d), (e), ().

(105) National Association of Insurance Commissioners (NAIC) %, 7,
Investments of Insurers Model Act %{ER LT\~ %25, 19945 8 B /ABE
ShERENLHLRE S, BENFIOWT—ED legal list #FiHRIC
LoD, TheBisBESERROFREDI0%E Vo BRNTITI &%
BB HAC DD, legal list Bz AHE 2\ TIL, prudent investor
rule DEANE 2 SR TC\5b, See, Carl B.Wilkerson, State Regulatory
Developments, in C954 ALI-ABA COURSE OF STUDY CONFERENCE ON
LirE INSURANCE COMPANY PropucTS: CURRENT SECURITIES, TAX,
ERISA, AND STATE REGULATORY IsSUES 337,339-43 (1994); David F.
Babbel, A Perspective on Model Investment Laws for Insurers,
CHARTERED LIFE UNDERWRITER J.(SEPT.) 72 (1994). legal list 1= X
AEAEOMNEO RS OWTIL, see, Christopher D.Sposato, Overview of
the Legal Investment Framework In Which the Life Insurance Company
Must Operate, in INSURANCE COMPANY INVESTMENT MANAGEMENT
HaNDBOOK 507 (E.A.Mennis & S.Ryals eds. 1992),

(106) Brian F.Wruble, Investment Strategies for Life Insurance Companies,



(107)

(108)

(109)

(110)
(111)
(112)
(113)
(114)
(115)

(116)
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in INSURANCE COMPANY INVESTMENT MANAGEMENT HANDBOOK, supra
note(105), at 362, 364-65.

Hiwc, ERISA 11, 77 vi&E (plan asset) D& O, HEdsito
BRI fHEES: (guaranteed benefit policy) (ERISA §401(b)(2)(B)) & @i
DHEY, BB LHOERCOVWTIE VTS, T, Investment
Company Act 1940 LOFERCHEE I NS L &, ZOFERILT T VEELYER
T50, BESEOMERFIThEEER, L35, Id §401(b)(1).

ANIRETMEE L oEEE (honorary trust, purpose trust) X biITHREE
£F A (discretionary trust) ©Z L%#F 2 TARIE N, LD, AREFE
WCOWTIE, FrEB3ER MHGIHEN] [1991] 7 2 U k1428, % EoFfe
DT, W.F.Fratcher, Trust, in 6 INTERNATIONAL ENCYCLOPEDIA
oF COMPARATIVE LAwW §§54-58 (1973), #H‘EfFEFEw o\ Tik, ScorT,
supra note (56), at §155 #FhFheBo - &,

ERISA §408 (a); Labor Depariment Proposed Class Exemption for
Transactions Involving Certain Insurance Company General Accounts,
Aug. 22, 1994 [hereinafter cited as Labor Department Proposal], 59
Fed. Reg. 43134,21 BNA PENSION & BENEFITS REP.1648 (1994).

ERISA §§3 (14)(F), (&), (H), (I). AFREIE (99) K.

ERISA §407 (a).

Labor Department Proposal, supra note (109), at 1650.

Labor Department Proposal, supra note (109), at 1653.
Labor Department Proposal, suprea note (109), at 1653-54.

B, %8783, asset pool investment trust DS (subordinated
certificates) ~0 7 5 v OEE% ERISA 0 FEE[ & Vv — A bERBRT
HTEEREL S, ChiL, Thi CEICASSh T icERRIM,
BHREH T LR EFC L O ed e, RSt —REIESHES
BEUBEOF YL 1;7‘\: LD THb, Id. at 1652-53, 1655. asset pool invest-
ment trust —fEd ERISA oZFEB[EA—- AR DOWTL, See,
generally, 2T .FRANKEL, SECURITIZATION, § 14,17 (1991).

CHSAEE B o\ TiE, B o Investment Company Act of 1940
EMDORBARHOTIZE ORFDNRAT B, ARIRIE (43) (45) W3ALE

%R, See also, National Association of Insurance Commissioners,
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Model Laws, Regulations and Guidelines, Model Variable Contract Law
(1990); Jeffrey S.Puretz, Commingling and Bunching Issues Related to
Insurance Company Sepavate Accounts, in C954 ALI-ABA COURSE OF

STuDpY CONFERENCE ON LIFE INSURANCE COMPANY PrRODUCTS: CURRENT
SECURITIES, TAX, ERISA, AND STATE REGULATORY ISSUES 255 (1994).

(117) Harris Trust Case, supra note (32), at 537.

3.4 non-fiduciary o0&+

Mertens Case *H?ﬁ%%i, WL, FEREEENT L, fEL &
s, 2 vz v &0 X ¥ ¥ non-fiduciary professional OFEE%
BRELIflE e 5 %5, Mertens Case 23HE-E#E, chbOZEOBEMITE
5B D0?

3, ERISA 1o X 2 BEBR OB HIC X D4 flchiobil Tiiiny
CERERETRETHB, ZoHBNE, HL ET, ERISA §502 (a) (3) o
FEE =71 7 4+ ORI (appropriate equitable relief) | %, fiduciary duty
ERCEE CHRE L non-fiduciary WX U TERTE W2 LB BT
Licic & EE 5, 131, ABEOLERF> ERISA §502(2)(5) w X %, %
ERBORBITZREFRIBEEINE THH H, Lovl, EREREZEX

, fiduciary duty BRKCEZSHBLEZEE LTOEFE & “C 7 EHEE
o ERISA #EBHERXCH22EE T2 hich H"C“biic\ﬂo PRERBE
3, BBAICHEBIEA (party in interest) ICHSF 5 L, ARKREHN
.%%zéﬂﬁ%ﬁ%ﬁ,%Eﬁﬁ%@mmmdeMMO%%&?éﬁ
5. S bic, REBEELE, FUHEOBIERT (certifcation), BIEHIA
HoFEIELIn s [H B It B BREE EOKIE (reasonable actuarial assump-
tions) J& REET B & h HOBECHEER LT\ 5 & B S L, BRISA
§502 (a) (3), §502 (a) (5) T, BERA D L MIN B THEEAEIL T
%, ¥bIL, HEABEEWR XAEREE (civil penalty) FH5ReFiAd, BACTHRE

(123)
TH Do



72V DR BT B EREFEREBH O TR OB
ML (Befitn) OBREBREFRETELROLES 52, F&7 7 VIVEF
X hEE IR TN, NOFFEE X % Z5EE O BHERTRHCER R
ﬁut%zﬁmaﬁﬁxﬁ%%%kmogﬁo
ZEERIL, #iw<T, ERISA 0% 5 (preemption) %25@*;01 M=k
DEFER BT 5 knowing participation o&EF£2 ERISA TEEIRS

AIBEME R R RCN B2, RMIL 57D O E 5 M3 BZRFNC#ET T
(126)

5o TOREDWTRERCHANTRRVRY, EROELY—F » + OHIFIRE,
2 DI BEMBHTT ORI PREDFHEREE € = 2 — LT < Ldvial,

(118) Mertens Case, supra note (52), at 2067-68.

(119) ERISA §3 (14)(B). '

(120) ERISA §408 (b)(2).

(121) ERISA §103 (d)(8).

(122) ERISA §302 (c)(3).

(123) 1989FwBMI NI ERISA §502 (1)(1)(B); Omnibus Budget Recon-
ciliation Act of 1989, Pub. L.No. 101-239, § 2101, 103 Stat. 2123. REZEE}
DL, [EEMEREHE] ©20% L 3hTwb, Ibid. % DD,

FEEREw ERISA Lo brOREFRH REIFE LT LR bR,
ERISA §502 (1)(2).

(124) FREINE (66) LThERETHAISR. SbK, ZFEEOEMEFES O
EBENOEFEZREOMU» BT HFERECOWTIL, see, Charles M.
Bennett, When the Fiduciary’'s Agent Errs—Who Pays the Bill—Fidu-
ciary, Agent, or Beneficiary ?, 28 REAL PrROP. PROB. & TR. J.429 (1993).

(125) ERISA §514. ARRIE (61) & ZLhiRET 5 AN,

(126) Mertens Case, supra note (52), at 2071.

4 REEHEE L O

BRESHEDO ST T, FEREBRDETIREARERCL 2 5 EE O

(127)
active governance [HJEEICET %3 %ﬁsﬁ%/’ufjéé LL, 72V AEE
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WT, Zhiut, FARES (h%F 4 private pesion fund) EE L5 X h AT
BoFEEIEL K X 5 EMIESE (public pension fund activism) &\ 5 ivie b TR
FoleZ EICERERILINETH D, £1Ed hbOERTIL, ZEEED
BEFHEZL, BBRNEERLC I > TUThhb, £Z7T, #HERE (social
investing) D7z, HOAKEL LT %A?i@%KEV’ BEYE2 X5 L
5. b, AR LoD, ERNHOIDE, B7 7 )75
ﬁm%ﬁﬁb%%@ﬁTﬁﬁ@Tﬂwb«4bﬁ%ﬁﬁﬁ?éi5m,%Bm
takeover DEMNM TN D L 51/ & takeover ITxb$ 5 % b X%
5;5L&motﬁkmam@ték,\%E%gﬁm,éﬁﬁwiéﬁﬁ@
171 (proxy voting) %E&E’Jkﬂﬂ? L5 L7‘~_o

Lnl, — B iiESES o investment manager (1, Wall Street
K e, Bt BT CRES 50T, DB,
BEOCEE LR, T3Fd, DX 5 R T T, &% D managers 1
R OHBRERTHET A 01X, 475 vo fiduciary & LT prudent 7¢
THRENZDDIES S I, Eiz, TDITAIL, exclusive benefit L — 1 ic i
HGLIbDEWLBDRES 5, i, takeover battle »FET, ERISA
fiduciary 1%, F£& 75 vDHEFET% sponsor ORERXDHPHEDITHFI DO\

(Eé) sponsor @ managers DOBEICK LTcHE%d Uil il b\ DA 5

D3
HEBE, 2 bORMEICE L Hicdic, 198841 ERISA MER 04\~

(133)
@3 [Avon Letter | TR L7z,

ZEROBPRIEITFC DN COFEFHOFREL S fiduciary duty ERK2H b
52 & LT, named fiduciary & investment manager DOBRIRIZOWT,
— B REER RO X 51m Lic, BERI X 2B RMEDTTHEL plan asset
management {22\ C® fiduciary OfTATH D, LOFIE LTiE, £
FATHERIN DA FE, takeover wxid BB & LT poison pill OEEEA
2z ‘57}(113%)0 investment manager 2% E éi;hfb 5EAEE, = 0 FEMN

proxy decision (/:OL\“CEF@E’JTQY%%JF%%%OO named fiduciary i3,
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PR ZRE L CTORWIR Y, BRETEOMLTTRHERTHHER S b,
%7z, investment manager 1%, fADIERIC LI > TCFLILBRER DWW T
fiduciary liability # &I s &\ 5 HED 7%?(630

I bz, investment manager 2i}, named fiduciary wh 5 & 5 inHy
BHRETZEI DS -7 h, MACEETIERLEL b Tuoiny, Lichio
T, ChboZ e Li5L1LTh, HEOEERDHEND Z LIXTER,
proxy voting oW T LELYE 5,

§404(a)(1)(B) 1% named fiduciary 2 E#fic investment manager
DEFY =X —THEBYHEL TS, D, proxy voting o
THIEREREEEREY & D EREFIND L5,

X Hic fiduciary duty @ exclusive benefit &~ — v, prudent investor v
— ARSI Tw5, Tihbb, 2 v - LZRFBRCFEEHENEE LD W
5 BEHB 7 B D 7cdi, ZREOFIROIDI OLBREL THTNETH
D, OB BN ZRBEOFRERBI UL EWS DTH 5,

thik, —RER—BLIEBIGRDO L 5A250d Linl, LrL, &
D X 57 ERISA o fiduciary duty ¥, BT ¥ EELLWO T
Dy E WS BRI I D X S in o7,

(127) Bernard S.Black, Shareholder Passivity Reexamined, 89 MicH. L.REV.
520 (1990); Bernard S.Black, supra note (17), at 811. HAKER KT %3
MICOWTIE, [HERa A v =1 7375 v 2] ¥ ) R P00E6—171 H
(1994); THATESEEEN &Y v ROV 2/ 2 —Rv—1 - FA37v
A | EETH136452—33E (1994),

(128) social investing —RWCDO\TiL, see, generally, PRUDENT INVESTOR
RULE, supra note (10), at 68-70; B.L.Krikorian, supra note (25), at
305-60; Fischel & Langbein, supra note (88), at 1143-49; SociAL
INVESTING (D.M.McGill ed. 1984). #%-, F¥E, #EE (85) ®HrihaR
DT &, '

(129) Board of Trustees v. Mayor of Baltimore, 317 Md.72, 562 A.2d 720
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(1989) [MHRBDF&ES W7 7 ) #BEEAE~DEELEILT 5 4&02F
2 & LUi-ZEf]; David Billings, Case Note, 84 AM,J.INT'L LAWw 568-72
(1990). K7 b ~A FOdoEEE & kiF & fiduciary duty & 0Bk
— R BE % MEF ORI O\ TIL, see, generally, Joel Dobris, Argu-
ments in Favor of Fiduciary Divestment of ‘‘South African” Securities,
65 NEB.L.REV.209 (1986); Thomas Troyer, Walter Slocombe & Robert
Boisture, Divestment of South Africa Investments: The Legal Implica-
tions for Foundations, Other Charitable Institutions, and Pension
Funds, 74 Geo.L.J.127 (1985).

(130) Roberta Romano, Public Pension Fund Activism in Corporate Govern-
ance Reconsidered, 93 CoLuM,L.REV.795,833 (1993).

(131) See,, e.g., Louis LOWENSTEIN, WHAT'S WRONG WITH WALL STREET,
91-93, 200-202 (1988).

(132) See, Donovan Case, infra note (144), at, and accompanying text.

(133) Labor Department Letter on Proxy Voting by Plan Fiduciaries (Feb.
23,1988), 15BNA PEeNSION REP. 391 (1988); Langbein & Wolk, supra
note (84), at 562.

(134) poison pill % h® L3 % takeover [Pf#F Bz oW TlL, see, Carney,
Controlling Management Opportunism in the Market Corporate Control:
An Agency Cost Model, 1988 Wis.L.REV. 385, 398.

(135) named fiduciary % trustee HREEE TR\, L, ThbOENRD
L¥EE L& Lich, ERISA §404(2)(1)(D) K L7t &5, Ibid.

(136) trustee iy, BXOHENH S, ERISA §405(d)(1).

4.1 Fischel, Langbein H# D ERISA #:¥)

#3°, Fischel, Langbein W##2 ERISA Kﬂni“/‘ca‘iﬁljinl‘o«?gg?go

8 1w, ERISA 11 fiduciary duty #EFEENOEHALCW52, T TCK
CRDERDTH D, £bTh, FoBEELORILL, sponsor DMELMRZHE
(donative transfer) CliL7n\>, sponsor MHEEMOBEBETO—E LTH
3T % deferred pay OFINFERILDOTH 5,

F 7, family trust OETERTEE (settlor) WL ETESE I O\W TR 7T
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ST, —F, BAREST S Y (DB.P) 13, BA%LEREOHON
FOFIZED I DEMRTZHO—H TH - C, family trust o X 5 inFFEsR
TEFE (settlor) 2> BFIEFE (beneficiary) ~DEEETILI\,

3B A5 A, ERISA o exclusive benefit rule oiEJEIL, Eki7e family
trust 7‘5@“&*@7(‘;33)\0 ERISA 4lmLlgias s, exclusive beneflt rule iz, #
BB EREE Y 20 2 70D O WK B (qualification) D FAILLE L
LML TR, Chug, sponsor I & 5 ABHEMIE O % B 5 b
72 wtz, Eio, exclusive benefit rule 13, Taft Hartley Act of 1%2% k'S
BASh, HHAFECHERHCHRILIhIFRETC IV TER, &
iz, SEOBHIC X > TEM SR I 5103 5Rbob 0k -1,

CURA . bIA LD, family trust DULOC & CETEHERE S
DOBB DI TR, LL, BEOREORW & AIEFERMELIGHET
5 EERITBIENNLETH S, BAIRT: single-employer D.B.P. <%, &%
&7 VEBEDOEEFIL A Vv AA—DBELETIL/RL, LA, sponsor DEENLE
DTH B

Z = C, Donovan v. Bierwirth +\»~ 5Bl takeover [HfHIcEEd 5%
#ﬁ%gbf@W5£%Oﬁ?vyﬁ@DgBP.ﬁIEVHﬁiéﬁﬂ%
takeover 25 7 5 = v E B3 A 72312, sponsor #Ew /B B (tender
offer) BHIARRICIEA L, ABEMNTRME, FHBA LIBKAA1,8007 Fv
DEREECILECSEFATH D, IM3FERIDOBEROENFEET TV ThHDY,
MEERITHZFEETE - ey, 19T3FELSREFERZT, 77 = viHES
Ho officer % fiduciary & LC\ 7z, (in house fiduciary) ¥, ERISA
§404(a) o fiduciary duty EX%EHE LT,

LL, ZOBRIE, 2 v A—REERRVGO TR D, 777 < VOB
EBEERA > TOBHRETTH D, BFED X 57 overfunding JREDOER 7o
27 7 v O%g, sponsor DK OB ETIHICEREY 5L 57207
ThHYH, 2Fbh, BELH > TCS01% sponsor OFFEEI V2B, Fio, &
bitfz & 2, underfunding 72 -7 & LTh, RESEMIET 2 DI1L, 1LY
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sponsor 725 5, RMHNCHREIC KM L T sponsor 237 7 v TE€EH%
25T Th, FORRME, 775 VKT HE (Plan Termination Insurance)
%8 U CEEBIEEA# (Pension Benefit Guaranty Corporation: LI F PBGC)
75‘3%?&?942?0 Lichi- T, ERISA 1%, IrLA PBGC =, sponsor D#ED
RETTRELEE WS i b, Ebic, ERISA 1%, # v AA—[HoFEHE
% R Cnigun & 5 REanidh %, Donovan C%Llss)e THhIZEAEDES TS
v A VA A#EIT takeover defense WER LTz, BHEORED
DI 2 DRBROFLETHERELXERCEI L LT RV EB o T,
EE, FOCERLIEGERE L OBICRFRHR S 5,

MU C &, ERISA o fiduciary & X 2 ZmFEREEOWTH VL
%, Donovan Case TH a5 X5k, fiduciary 1X80FEf» takeover
battle -C sponsor ® managers OFIZEEER LT\, £H %%, in-house
fiduciary 1%, sponsor ¢ director, officer O3k THBH Z & 75,:5)%%,830
market for corporate control &} L CHC O BEBHELXSFA S5 LT 5
director, officer IxHay7: takeover ot L CBif{T A% L X 5 &35,
takeover BT RxT % & 5 InIRIETT (% 3 5 DI AR HICRFET N
&7z Dk sponsor OFfEDOE, ERISA 3REITRNETLRVWEELET T V
DAVA—HRELTDB, Khrb, ZHRITRR,

sER> fiduciary (money managers; investment managers) D& D F 7
UTChb, BT, s D sponsor 7\ L in-house fiduciary & oo
TR CESEEOBEY LI NS DD, sponsor @ manager O E[A
R B & 5 R BHE R T B b2 R,

Liz23- T, Avon Letter DEEIENEWVWHE % % 2 7n\y, ERISA
© fiduciary C®WEWTE LD, FHWLLEORIF LS, V1 FIFA
VORE, TE=F - DbLDZLTHA I,

(137) Fischel & Langbein, supra note (88), at 1105. cf. John H.Langbein,
The Conundrum of Fiduciary Investing under ERISA, in PROXY
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VOTING OF PENSION PLAN EQUITY SECURITIES 128 (D.M. McGill ed.
1989); Langbein & Wolk, supra note (84), at 561-68.

(138) Restatement (Second) of Trust, supra note (56), at §200. o0& b,
family trust @ settlor WIXZFEHITHFALR/ECE P, RELT
PRED Y A7 AELTWDH 2 %,

(139) Fischel & Langbein, supra note (88), at 1107-10.

(140) Revenue Act of 1921, ch 136, §219 (f), Pub.L.No.42-98, 42 Stat 227,
247. HBfecir, LR.C. §401 w3540, ERISA ofREOAIHE—®
TN, KERE [F4 & BAl—FRHAEF ST 2 BH & R ER
B L DX | &THR TTERBLoMsE] 206 (191 2R,

(141) LMRA §302 (c)(5), 29 U.S.C.§186(c)(b). AFEaiE (30) &K,

(142) NLRB v. Amax Coal Co., 453U.S. 322 (1981); Goez, Developing Federal
Labor Law of Welfare and Pension Plans, 55 CORNELL L.REgv. 911
(1970).

(143) XLblkbh, RFHEERITECEHR - v IR b—RF— bETRILETRE
ERIAEAFEREFOHRE(L) ] FFE170567R (1992) 22K,

(144) Donovan v. Bierwirth, 538F.Supp. 463 (E.D.N.Y.1981), aff’'d as
modified, 680F.2d263 (2d Cir.), cert. denied, 459 U.S.1069 (1982).
(145) ERISA §§3031-. = OHIEORMBEMICO\WTIX, see, PBGCv. LTV Corp.,
110S.Ct. 2668 (1990) [PBGC #7737 vEM&4H % ¥i#]; Keating,
Pension Insurance, Bankruptcy and Moral Hazard, 1991 Wis.L.REV. 65
(1991). %7, WEHMER = & LOFESBMRTEHE OB R —EHTES
PRIEIEE & O LR s Fe5a5E 9 564K (1989) 2R,

(146) Donovan v. Bierwirth, supra note (144), at 263.

(147) WUz &%, social investment D& L CHE 47 Brock v. Walton, 794
F.2d586 (11th Cir. 1986) # RChHh 5, chik, HHFEHD, multiem-
ployer pension plan TH%72%, WHOES® TELEEELT EOr —v
(below-market mortgage loan) WWHE LT, = OEWEITEBEORH I &
> CTEAORIHAER. 2% ), BBEDLD TR, BECHBEDIDD
FIdEBRLTNS, chik, ERISA ¢ fiduciary duty &K LC\in
&I,

(148) ERISA §408 (c)(3) mBIXCohEBRL T\ 5,
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- (149) Langbein, supra note (137), at 135-37.

4.2 Corporate Governance k&% 4$

Ll ED X 5 7c3k34%, hostile takeover £ DBRRICIT N foe H T,
Fischel, Langbein W#EFOEREICIT, Yo vhTr—2A 27 —1D Law
& Economics OFERMAKEEL T35, KX, i, takeover &L T,
director, officer %3, defense T XXX\ DTH D, BLF\, fllDd
X 0B bidder BN T AD% EFD X 51 auctioneer igité 5
FiEY B L“qusfoc)o i, &P it 5 director, officer @ fiduciary
duty wowtTozh bogEinsdy ERISA o fiduciary duty wKIiE L C&
TNl hoThs, HEHEL, takeover bid 1 X % market for
control X~ T agency cost # FIF AL TEHDT, ThUED
corporate governance [T7REE X\ 5 D S DA I TET - T,

L L, director, officer 1XEH e takeover WXL C, #lfo= 3 o
=74, RER, EEEFOREDSNOFEELEL THHEBELZ L >ThW
AN other constituency statute MNEMTIHEINBL L5 bE, &
ROTALLED B

Z 5 1L, market for control # MW T 2 EHOEBHEINBEELTCLE
S¥, T, EEED agency cost & FUFHFELECICH Db, L, =
rRYETR—R7—VOWEEF Y PO, FEFECHELSRER L D>
OEBIRERIC X 5 corporate governance YT AEBMNBM I T
Be

_hb@ mEL, IO, PMEELRRBEERNEEEY 2V e - TE
tb&bém%@%ﬁ@#@ﬂ%bof%o,7%%$mkﬂﬁk%%&§%
it T\Wb DD, proxy voting CTREFBEEMCT, H R
LBEL, BB\, —E0 takeover DWEFALIEIETS L 5 mERD
BEEERTNELLNHSDTH S, £OHE, BEOERMC £, HER
BROBBE T, corporate governance #HEL T\WB D &\ 5 g



7 2 ) AR BT HESEFERERFORED
B THT S,

TROBBEBERCh » EFLESHHIcE 5 L ERISA HHEERT
hiHEwWsZ ticics, phbit, Wall Street Rule CHEBHICEE IS
B9, BHNLER CHyEEE TS Tth %, investment manager
bk, E0L S IEHORECHE ST\ 5, LA L, —4T modern
portfolio theory i X » index fund © X 5 HEHWLTWENTE S L5 1C
o TETCWBL, Fh, HERLI L5, EFENEVNDLEE-T, F
RFIERDD D RESHOKRE —HCHRIELhIET T, TR TTsEw5
LICb T B, TLB, SHOESESIEATES MK TR 27
WOR ST, AL TRIINRSEOFEREY b - LRBHCE = 2% —
FTRETH Y, ThH, BREEREDONEITC L IFFEELF 25D TII\ Dy
Fhnicoi, ERISA o prudent investor rule 23-% 5 X&/n\~ X 5 TniiEs
%%ﬁ@bf&%o
- 0 X 5in ERISA # 0 BB >0 Uk CETHRET 5 DT, 2T,
SEC oRERHBE N ANFESIESZOBEEIRER D corporate governance
DEEHEFL T3 & LTAWFEEESFCHH SN FIE 25,

ERISA o#HFI0sMcH % HLuT7 BIREDOBEAE Db DARNFESIERIT,
53T, BBMRAYIC corporate governance OEF 2T -> TC\5b, TDRTYH, &
)7 oy = THABERER®E 4 34 CalPERS (California Public Employees”
Retirement System) @?ﬁ)%ﬁi#ﬁ:ﬁ‘%“@g%o LT, zhbix, SEC 0FE
R BE4E (proxy regulation) % MEE 8671\.2.0 10% % #B 2 HEFE~ D solicitation
(FEREH) 1 XEERTC SEC ~0 10 HETo filing #ERT 55, EERDO
FEREFH OV SEC 0fES filing BHE2HRALTCH D, REZE
EREOTE olco T OB, KRENBRIETECOCTORHREEL 1D
DFFOLRERL D, FLEENET - CHERSTHRIRTIFEHYRETS
DL, 2A L EFHORTIHFECHENE Shb,

DX 5 BB cled, Dinl L EEESD L 5 I RKEFHELOFE

(162)
L L ) EFEBIrT% X 51 SEC 11 regulation #3IE L7, & D%
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213 Fortune 500, Fortune 100 &\« 7o k¥R EFE, BEEZEONK
wHhTws, CalPERS 1%, fhoBMBIRERLFELA-T, BRELOBMR
SLEERBTAH I ORI\ 5, 2F D, bITPHERROLERERS
LWV EPOTHE—EEL DR TWIEFRI L BRI T, #FEELEEIEY

(163)
BmdENS, O THRWRIAETFOOH B LS DTH B,

(150) X Lpib, see, Frank H.Easterbrook & Daniel Fischel, Corporate
Control Tramsactions, 91 YALE L.J.698 (1982); Frank H.Easterbrook
& Daniel Fischel, The Proper Role of a Target's Management in
Responding to a Tender Offer, 94 HARV.L. Rev. 1161 (1981).

(151) John C.Coffee, Liquidity versus Control: The Institutional Investor
as Corporate Monitor, 91 CoLuM.L.REV.1277,1279 n.5 (1991). %7z, &
RARE THRRAMEN oBRAHEQ) (2)—7 £V 2Tt 5EIR L O 0B
R L E LT E¥50% 35 1 (1986), 51% 2 583K (1987) #&Bo -
&, cf. Unocal v. Mesa Petroleum, 493A.2d946 (Del.1985) [takeover B
o\ T DRSS A% ]; AMERICAN LAW INSTITUTE, PRINCIPLES OF
CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS §6.02
(West 1994) [FEFIG ERAEKEGEMETIR = —Rv—1 « 37 v2—
TAVIEEBE Ta—Rrv—1 - FAFVAQFER S L EE] OBl
(1994)] [takeover B oWT, BEORIWFIZECK Lz B Y, stake-
holder OFIRHFEBIT VB ENTERET5].

(152) THETE [T & Ak TEWHBE | RARSEOE VI BB 0 s 0
¥d 171, 188H LA (1993).

(153) 'Mark Roe, A Political Theory of American Corporate Finance, 91
CoLum. L.REV.10 (1991); Black, supra note (17), at 520.

(154) A.BERLE, JR. & G.MEANS, THE MODERN CORPORATION AND PRIVATE
PROPERTY (1932) [A—1V, :—v X BEARBRAHELEEME] GLERE
R, SCHEE, 1958)].

(1565) B OB EORE DTk, see, Ronald J.Gilson & Reinier
Kraakman, Reinventing the Outside Director: An Agenda for Institu-
tional Investors, 43 STAN.L.REV.863 (1991).

(156) See, Black, supra note (17), at 811: Black, supra note (127), at 520.
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(157) See, Lowenstein, supra note (131), at 5-6,56-63: L.LOWENSTEIN,

SENSE AND NONSENSE IN CORPORATE FINANCE 217-20 (1991): Coffee,
~ supra note (151), at 1282-83.

(158) See, Harris & Gurel, Price and Volume Effects Associated with
Changes in the S & P 500 List: New Evidence for the Existence of Price
Pressures, 41 J.FIN, 815 (1986); Lynn A.Stout, Are Takeover Premiums
Really Premium? Market Price, Fair Value and Corporate Law, 99
YaLe L.J.1235,1252-53 (1990).

(159) Black, supra note (127), at 598; Black supra note (17), at 856. = o
ko ic B A3 & LT, see, Ethan G,Stone, Must We Teach
Abstinence? Pensions’ Relationship Investments and the Lessons of
Fiduciary Duty, 94 CoLUM.L.REV. 2222 (1994).

(160) EEMECTHT, 1993 Fici, 69018 v, HROELESTE=MOEK
7eH&Chb, Top 800 Assets Up 5.5%, PENSIONS & INVESTMENTS (July,
12) 16-17 (1993). FoEEBERIC2OWTiL, see, CoUNCIL ON ECONOMIC
PrioriTIES, PENSION FUNDS & ETHICAL INVESTMENT: A STUDY OF
INVESTMEN PTRACTICES AND OPPORTUNITIES—STATE OF CALIFORNIA
RETIREMENT SYSTEMS (2d ed. 1986); Romano, supra note (130), at 804.

(161) Securities Exchange Act of 1934 §14 (a), 15U.S.C. §78n(a); 17 C.F.
R. §240.14a (1990).

(162) 19924E10 B w#4), Regulation of Communication Among Shareholders,
Exchange Act Release No. 31326 (Oct. 15,1992), 57 Fed.Reg. 48276(1992).
= DR o\, Mark Roe, The Modern Corporation and Private Pen-
sions, 41 UCLA L.REgvV.75,110 (1993). See also, Bernard S.Black, Dis-
closure, Not Censorship: The Case for Proxy Reform, 17 J.COrpP.L.
(Fall) 49 (1992); Robert G.Vanecko, Comment, Regulation 14A and
18D and the Role of Institutional Investors in Corporate Governance, 87
Nw.U.L. REV.376 (1992).

(163) Revised SEC Proxy Rules Prompt Change in How Shareholders Talk
to Compantes, 20 BNA PENsION & BENEFIT REP. 1572 (1993).
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4.3 Mark Roe # o ERISA #t¥§

RO X5 eEERICE, KEOZEMEORREE LT, ERHlOREZERT
FTD 205 KD YD b, C OREDHICH T, Mark Roe %L,
SBEOBEHRSIE &M corporate governance #FHELCWAEERERTH B &
WOHBAE LB, BLALTDX S RE)RT 2 ) nRERF AR B LK
HE7 20 3 DBERBBERD TS, BRRL VI Y LHELICEER, 7 A
) 7 OEEHENERTS L E L, RO A E & B EC %R
Ui DICTE > Tl b DIk Tetp, H%, EEWBHLDT 2 ) 5 0 SEHEE
Pt U e OISR S 6 2\ 5, SIEBELsE, SR,
WRE, BEALARTTOET, WD SRS R T 5 o
ECEEYTET S Z L ARNEE S BRI I FBRAEE T R I h T &
fekwb, £LTC, ThbBfTTHEEREROBEEY L ERAMCHEE o
DOIER I NI AEFEOWE L LOERBD o, AUHERAYIE > TS0
7o & L(}S%)g

Fi, ©EFET T VCRBRECREND S DL sponsor @ manager
(in-house fiduciary) Th %, 7C2>5 manager X HOXERT L2 L2 RET
% X 5 7 FEMAY 7 governance Kﬁ}ﬁﬂ“é%ﬁﬁ‘i?‘g\io\l Z® X 57z manager
EDD N DO \WARES S S Vi active governance {7k 5 &3
B, REESELSIITE D L 5l ve T 4 ik, #EEIE, Hxo
manager (%, HZ727CHIEEAY: governance 1T TME XL h RWRE
BEY BT EEZ2 D503 L\ (collective action problem), L L, A
Axzmoh, BT, ESRMRGRS, ZEWREE LW S Ubr mE
L TWAEZATE, ThdB hiciv, Thbb, RITCRERH,
REBEEEI Eh b #EEOXTOTENHERNEREE L T\ gL\ active
governance TR 5 ¢ WHEE LWL 2 AT, 2D X5 hbx L 5 &
B FTIE E RS |

ZD X 57 Roe #HFoBH Bk, ERISA 78 corporate governance
BEERYPELCOHLEERE V2T, 2F0ZoER2IRLTWS
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(172)
RFIEEWS 2 Eins,
PlbEoc E&F#IC Lic ) 2°C, #1%, ERISA oRERE L TROERE

FERLTV%,

4.3.1 BEDOHSBIE

%< DFENL S hMESES 2 big block DkE T Licht - CTHAR
LB REDOIRVEEIE L\ 555, 4% Roe #iR13, ChithE hAXTcH
BRTi\wE\W 5, +4 %% modern portfolio theory Tix, fEfRDSEIL,
BRD15—20DBAND D BEEL T LETHEREh L EvwbhTnd, &
DD BHIL, manager RO HE— 7 4 VA OHEBERER L TRk & RE
LxBFIET ALV DR EBbh b, EEIIL, ZDFEBIL sponsor D
manager NESORELTET S LR IEYLT 5 0EC bl T 57K
B M LI

4.3.2 TH—F v e[ VRAE— - L—)b

Roe #¥ix, = b b, active governance ¥ LK X 7fHEER K b
5% &5, ERISA @ prudent investor rule %, [REOHKRE BE#E
SHHEDOFTET] m¥hbHE prudence ¥ERL T3, D% b, £&
735 vo fiduciary 13, BEVOEERZ—vE <3 T30 ¢ HERIRTY
bo T, MOGEEEORE & —viE~xTHZ D, HIK, ZEK
REREITEEI LR THE, BRNEEEMbRAIBThEH VL5 TH D,
DED, HLWZ T EHENCE NS DR L\,

T BAED X 5w CalPERS D X 5 7n KBE Is A FESES D FED
SEORUERI o), WfiEE~OHEILGE L Y L THEEN
governance %D T, ThNEBEOBBIbWED ERISA o#EHA
Cie 2 FFRCIFE LN L2 BRT 5, BOSREIEEICH % 8BITPR
BEtnRERORKEEC Y, BROLEERRYIT Olb, £hiciE)
Op prudence L7nAH 5, LarL, L7 - TRl
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T, THAEOUKE Bx -] BB L V5 01, SEESE
erFOhE LIEROHERRERS 5, Rl»BIHE, 3, £EFEESE,
Z DM, ANFeEe, SaRkbatt, STEEN, #7, BExH, B
ERBET LV LORMBLTHE, ChbDEREZ—vEEhb L)
TEiX, FD, SEREEL S LM prudence FEE 5 L EAER

(175)
THZLRIA S,

4.3.3 Anti-Netting Rule

Anti-Netting rule &1, Fitkk, BiEEHEROBAKR, £ ALK
R & s 05 ok U A RIS A LTI TRV Vs 5 b 0 Tib B

Roe ##iX, ko X5 e flux HvF T, ZopkED fiduciary OEBAS
governance &5 L CHHEREL 2 ¢ ¥ RL T3, 4, fiduciary 2%, %
hZh A O UEYEMRCELETE DR EASRBARED Ty 7% 3
2, AFFT, 4 portfolio ® 30% Wins ¥ CHRFL TS ET 5, LD 70%
1%, BECHBIRTEL, 2032903 H0 1 OMNEk L TEENRE U,
ZiZE o R 3 5 prudent investor rule ENRKDEZER B KA T,
fiduciary 1%, &0 X 5 EHABERLIES 5Dy,

FRRFITRD 2 0DFEEE LT3, (1)30%% © big position »HEd%
C & BRNERRBEN TH L, RIEFNRBEEDORY v—2 I we LTH,
big position EOWTCTHHRBERLYED CTWL, E=X—BRTH1E-
Te RICAEFERBEN D D - 1o

BB 1OFERIEOWTUL, TOX5hKRER 7wy 72 BFOOIZEMNIEST
CRT B0 LWt Th, PEOFHDIIRHEND D LIXFENIEH S,
ZFEEL, IMbhustticd LToBEERT:, AL TW S EHEs
LTRELSHEL TS, ZOHE, ZREBIBHRTNELL Roe #HEFIL W
5o MO, Tk, HHERD Y EENTH, portfolio £EDOEELY %D
TENTED, THE, EEOEENENF v 1 TT 7 ADIE, ZFEHEILE
ERE AT D DB, L5 OBRL DOERIE Tz,
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B2 0FRIL, h ) EFAECE L, 30%DEIEE TT-7cl & Tl
T, ZOAD 1 HEANOEERERTRE =2 TR CRB LR E E BT
b, Zhitdk, Anti-Netting rule 23X \WC L% »C, FIELELEHE
BCEL ORI, BEE, A= 17 4 ) 410%% | HciEds &
W 5T, MOEENDHN LIcfTREABIREL VST 0D, THE, fil
DI LI BET R DB N D IS EERIC\ D & LI TERWES 5,

b bR CH,S & fiduciary 2%, %o T, fiduciary 1%, K&7g
Kk LI X510, H— b7 4 ) 0 SHBEE BRI L E 5 F B, -

4.3.4 Prudent Expert Standard %} Business Judgement Rule

ERISA o prudent investor rule 1%, HFFELLTOIA—F Vb« A
VAR —D FEEEZEERL TS, (prudent expert 15111712) % TG, passive
investing it BIEFD = 2T D expert ThiuEw, LasL, B
BECA > T Eind L EHOREDOWTD expert OREHEL D D,
BAEOSHEORERE, HOMREZER LR, gross negligence 237
IS EEREE S R\, (business judgment rule) F % £, ERISA ot
BOFRBNEVWSZ IR B, 2OBThESDVIAE S L T5 L, ERISA
o fiduciary 3fb A FE&HT 5, = DFEIX ERISA o fiduciary Tita\ &
IhBHndh Lk, LnL, £5ThHsbiE, prudent expert standard
BT L ENTESLD, SEIR fiduciary FERIFHESE O BEEERNAR - TL
5, R, Biffifsox vo—ig, spbnsor 230 management i

 (180)
IRTLESES D,

4.3.5 SEIEE L OFEAME

Efficient Capital Maket ﬁ%‘%, index fund oF|fH, %o modern
portfolio theory 1%, governance HEAAJREME T %, 2% h, man-
agement DEEBE Y L\ O bITTH B, NECHFEENERRITHBEEERIE
CLoTHBLRSEhTLES, £S5 LTzhl ko governance 233
NEVWHIHEBRIDbINS,
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—75, 1HRO&REFER % T\ A4 (fundamental analysis 229§) DF 2 TT
X - T%, management DEBBHICInD, HED7 »—< v ARHL
oo LT, BHLAMER Lo b, RERERL O governance
T EF BT\,

TRBEH LT, BEERERNI D OBRA RS L CREA L REN

182)

(
HRE D ETHECEREY LD XS RENRESRERLELLEHRL T,

4.3.6 Liquidity % Control

£ H4-DFE (control) & B (liquidity) DOMEM: L ORIICIL b v — P47
DR B B BEIRERIMEIEONE ML B big block TR B bR
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Zh b OmH 7 ERISA #4 % bhbhl LTR L5 EZBSERDH
o OMAP ¥ & LT, ERISA 3 RAHEHEYERL TS E W)
Langbein, Fischel WM& X a4 VBT THL 5, chik, —F
TWwziE, D.B.P. Blofsd: 75 v CEOREDERY & 5 Ot sponsor (O
WCIRZFOBEE) ThBDOEMND, ERISA @ exclusive benefit rule 135
A BB Ty, s LA, sponsor & FFeZicED—ALEL BN
ECHHENHIHDTH T, ‘

D.B.P. L\wx K sponsor Ik 5F4&7 T VHMEOKTIIFEETH b,
F4 75 v overfunding L TE\WT, sponsor (F@4n s 2 ATLTORE
k77 vEET LT surplus 2R TS L5 ENREEIL ThhT
%1?520 7243, sponsor 7% surplus Xt L CIRIFHE (reversion) HHE- T\ 5%
HhEWVST, ENETCTEZIEE (remainderman) 12785 L\ 5 & Eixinn7E
A5, F %1, reversion % sponsor 23EZ DITMREE L L LHEE
AL E i)brgigo B, overfunding 25 sponsor 23F b5 FlZE
EUX, ARRDIE, TPROBISEBLWHTCE L WHIFEREOFRRRCE L
) &ﬁ?@“%’\“%‘ﬁi‘g?o

%1 C, underfunding ‘CD VY 2 271k, 77 vOKTREEM: D 4T spon-
sor TiX7al C, A £ FAIEZA v AR B TnDBH EHLDLRET
HhH, LT, =DX>7% underfunding X %75 vk o &k £
5, PBGC o g# L EBk o BEEER DT Th BAFICHEE T
’G‘gz{%o o, WEDV A 27T AHEC sponsor ME-TW5 EWD
Langbein, Fischel M# &% O ERITIERE T\,
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Fischel, Langbein W% ##%, sponsor % ¥ B0 FRF L HEZ HNE
PEEEETS, Lnl, COXEEROE DD L, sponsor O—REHEE & i3k
VY URESEERFEIEE L UMIERBAILTABERDN L th, fFFEOESE
fHix, sponsor OEEDEE, ML LD Livin & L IXHENCE LT,
reversion ¥ sponsor ® EHOHMECEE LA BYUKDOC L ThH b, under-
funding 75 51¥ sponsor W &DOWBEEBIE LRI THS LW 5Dk
b, F4FEei3 sponsor O—RUED X SisbDTH Y, FLIFEHD A VA
— 3 ¥ 7% sponsor D—REHEE LIS TLESILA D,

IR LY, BREE LUMRCEAILTHRY, COMED, &l
TOZRE CERE, BENRERE L L TCOBEOHAE A v A=) OXFHEE
5 MEEEREFIOHR TS 5 & L2 MR T 2T II V. 3HDHA,
ZIRBTIPRBR LI L S B O ERELO—EE AL HEN IR L
LCBEE > TW AT Tk, ZHHEIT, HL ETh, sponsor OKT
HERZAIRCL, FRESOAANBLEIN T AHEATEHFOTEDH S &
Abo Eiz, ZEX, HEFTCHELTE - C & LRBIr0FLZinEY
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HEDBEINER D 12 2 W TR IS OB S Fo Tt Th boHRT
T, T THEFMERL sponsor O DTEIRNEWINETH D, Tiob
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ICERER T H - T O AN EE T,

FoHELw T %5 sponsor DFRERA LR IEMLT 5 & LTI TE
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omanager DEN, FIECHEOHREEZ T TWBEZ EIRFETEZ 5L,
BED Y x— vk sponsor DFEVLEOERLILEIADOHBRERLCS %D
TH b, fiduciary 1%, FLESORELYRDILIOETHLEE, TH50H
sponsor DFREFEE FIZ - T BDThHD, Zhlik, active governance
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PR B e ES I Lo AU L DIC sponsor M¥ET 5 EGE
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BCED X b I DRI E A ED D ZILu
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prudence (diligence) &\~ T%, prudent investor rule &\ »5 DixEE
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I reversion D25%%BIL, <2> T L/ F v TD accrued benefits
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(196) PRUDENT INVESTOR RULE, supra note (10), at § 171; Uniform Prudent
Investor Act, supra note (11), at §9; Bennett, supra note (124), at
442-67 ; John H. Langbein, Reversing the Nondelegation Rule of Trust-
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B 7r fiduciary duty %20 ¥ FZWHEFHCE TERTNESOENLD T
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DEELZ I LREDEELZTT BEOENERL, FillEvE7 1+ LT
E2BHNETHY, BREERORRERE I KL &Iy,

(201) See, Klikowsky & Lanoff, ERISA Enforcement: Mandate for a Single
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